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Through:  Mr. Deepak Chopra, Sr. Adv.
with Ms. Priya Tandon, Adv.

CORAM:
HON'BLE MR. JUSTICE SUBRAMONIUM PRASAD
HON'BLE MS. JUSTICE RENU BHATNAGAR

ORDER
% 03.11.2026

1. The present Appeals under Section 260A of the Income Tax
Act, 1961 (hereinafter referred to as ‘the IT Act’), are directed against
the Order dated 31.01.2024 passed by the learned Income Tax
Appellate Tribunal, Delhi Bench ‘D’, New Delhi (hereinafter referred
to as ‘ITAT’) in ITA Nos. 8904/DEL/2019 and 795/DEL/2021, and
ITA Nos. 8905/DEL/2019 and 796/DEL/2021, pertaining to
Assessment Years 2016-17 and 2017-18, whereby the learned ITAT
has allowed the Appeals filed by the Respondent herein/Assessee by
quashing the final Assessment Orders on the ground that the
Assessing Officer had not implemented the directions of the Dispute
Resolution Panel (hereinafter referred to as ‘DRP’), rendering the
Assessment Orders without jurisdiction and void ab initio.

2. Shorn of unnecessary details, the facts, in brief, leading to the

present case are as under:

a. It is stated that in the year 2012, the Respondent
herein/Assessee, which is a tax resident of the United
Kingdom, entered into an engineering and procurement
support services agreement with Reliance Industries

Limited (hereinafter referred to as ‘RIL’) in relation to
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the construction of a plant at RIL's refinery complex in
Jamnagar Special Economic Zone (hereinafter referred to
as ‘SEZ’). It is stated that under the said agreement, the
Assessee was responsible for providing engineering
information, engineering services and support services
relating to the procurement of machinery and equipment
for construction of the plant at RIL's refinery. The
services also related to RIL's plant situated in the SEZ
and Domestic Tariff Area (hereinafter referred to as
‘DTA”).

It is stated that the Assessee filed its return of income for
Assessment Years 2016-17 and 2017-18, declaring “NIL’
income. The return was initially processed under Section
143(1) of the IT Act. Subsequently, the case was selected
for scrutiny assessment, and a notice under Section
143(2) of the IT Act was issued.

It is stated that during the assessment proceedings, the
Assessing Officer examined the receipts earned by the
Assessee from RIL wunder the engineering and
procurement support services agreement. It is stated that
the Assessee contended that the amounts received for
services rendered under the agreement did not qualify as
Fee for Included Services (hereinafter referred to as
‘FIS’) under Article 13 of the India-UK Double Taxation
Avoidance Agreement (hereinafter referred to as ‘India-
UK DTAA’) and, therefore, were not taxable in India. It
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Is stated that, as the Assessing Officer was not satisfied
with the Assessee's submissions, the Assessing Officer
proceeded to frame a draft Assessment Order, holding
that the receipts were in the nature of Fee for Technical
Services (hereinafter referred to as ‘FTS’)/FIS under
Avrticle 13 of the India-UK DTAA.

Aggrieved by the proposed assessment, the Assessee filed
objections before the DRP. It is stated that the DRP
examined the terms of the agreement entered into with
RIL and observed that RIL was to provide fully furnished
office facilities at Mumbai for the personnel of the
Assessee and RIL was also to provide staffing plans for
various projects at Jamnagar. On this basis, the DRP
concluded that the Assessee had a business connection in
India as well as a Permanent Establishment (hereinafter
referred to as ‘PE’) in India in the form of its employees
stationed at RIL's office in Mumbai and the project site at
Jamnagar. Accordingly, the DRP directed the Assessing
Officer to tax the receipts as ‘business income’ under the
provisions of the IT Act and Articles 6 and 7 of the India-
UK DTAA. The DRP further held that the receipts were
also in the nature of FTS/FIS under the applicable tax
treaty, as the services were technical in nature and the
condition of making available technical knowledge,
experience, skill, know-how or processes was satisfied.

However, in view of the Assessee's business connection
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and PE in India, the DRP held that the FTS/FIS income
would be taxable as ‘business income’ under Section
44DA of the IT Act.

e. Pursuant to the directions of the DRP, the Assessing
Officer passed the final Assessment Orders under
Sections 147/143(3) read with Section 144C of the IT
Act.

f. Aggrieved by the Final Assessment Orders, the Assessee
filed Appeals before the learned ITAT challenging the
final Assessment Orders. The learned ITAT, vide its order
dated 31.01.2024, allowed the Appeals and quashed the

Assessment Orders.

g. It is this Order which is under challenge in the present
Appeal.
3. In the present appeal, it is the contention of the

Appellant/Revenue that the learned ITAT erred in quashing the
Assessment Order without appreciating that the DRP had issued twin
directions in respect of the same underlying receipts, namely, taxation
as ‘business income’ in view of the Assessee's PE in India and
taxation as FTS/FIS under the applicable tax treaty. It is further
contended that the learned ITAT failed to resolve the divergent
directions of the DRP and determine the appropriate methodology for
taxation of the receipts, particularly whether the same were taxable as
FTS or as business income under Section 44DA of the IT Act. It is
further contended that the learned ITAT failed to consider the

ITA 265/2025 & ITA 266/2025 Page 5 of 14

This is a digitally signed order.
The authenticity of the order can be re-verified from Delhi High Court Order Portal by scanning the QR code shown above.
The Order is downloaded from the DHC Server on 06/11/2026 at 22:13:56



observations of the DRP regarding the Assessee's PE in India, the
provision of furnished office facilities at Mumbai, deployment of
personnel at the Jamnagar project site and the continuous rendering of
engineering, procurement and project management services for a
period of 32 months. According to the Appellant/Revenue, the learned
ITAT ought to have examined the existence of the Assessee's PE in
India and determined the taxability of the receipts on merits or,
alternatively, remanded the matter to the Assessing Officer or the DRP
for determination of the appropriate methodology of taxation, instead
of quashing the Assessment Order on a technical ground.

4. Heard the learned Counsels for the parties and perused the
material on record.

5. The relevant portion of the Report of the DRP which has not

been complied with by the Assessing Officer reads as under:

3. The present report is being given after considering the submission dated
16.09.2019 filed during assessment proceedings and the synopsis dated 01102020

before the Hon'ble Panel.

[S.No. [ Nature of Permanent | Assessee’s Submission/ | Comments  of  the |

[ | Establishment | arguments undersigned
1. | Fixed Place PE [Article | » All the business |s It is an admitted fact |
5{1)] activities for the \.li{i; by the assessee that |
project were carried | its  employees »ﬂgd!
— el ot from ousife]  vimaindie /e
s el ¥ ]
Pa ..,_i: " Ih[ s 2]
.y
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6. While allowing the Appeals filed by the Assessee, the learned
ITAT has held that the Assessing Officer had failed to implement the
directions issued by the DRP under Section 144C of the IT Act,
wherein the DRP had directed that the receipts from RIL be treated as
‘business income’ attributable to the PE in India under Articles 6 and
7 of the India-UK DTAA, while the treatment as FTS was to be
adopted only protectively. The learned ITAT further held that despite
reproducing the DRP’s directions, the Assessing Officer passed the
final Assessment Orders by reiterating the substantive addition of the
receipts as FTS, without implementing the directions in their letter and
spirit. The learned ITAT observed that under Sections 144C(10) read
with 144C(13) of the IT Act, the directions of the DRP are binding
upon the Assessing Officer and the final assessment must be
completed in conformity therewith. Relying upon the judgment of the
Co-ordinate Bench of this Court in ESPN Star Sports Mauritius
S.N.C. v. Union of India, (2016) 388 ITR 383, the learned ITAT held

that non-compliance with the DRP’s binding directions renders the

final Assessment Order without jurisdiction and void ab initio.

Accordingly, the learned ITAT quashed the Assessment Orders.
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7. As rightly noticed by the learned ITAT, the present case is
squarely covered by the Judgment passed by the Co-ordinate Bench of
this Court in ESPN Star Sports Mauritius S.N.C (supra) wherein it has

held as under:
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“29. The above submissions have been
considered. In the first place the court would like
to observe that this is an instance of blatant
disregard by the Assessing Officer of the order of
the Dispute Resolution Panel notwithstanding that
the Dispute Resolution Panel had categorically
held that the two petitioners do not satisfy the
conditions of an "eligible assessee" in terms of
section 144(15)(b)(ii)) of the Act. As already
noticed under section 144C(10) of the Act the
Assessing Officer had no option but to comply
with the order of the Dispute Resolution Panel.
Even if no direction was issued by the Dispute
Resolution Panel under section 144C(5) of the
Act, the fact that the Dispute Resolution Panel
held that both the petitioners were not "eligible
assessees” could not have been ignored by the
Assessing Officer.

30. It appears to the court that it is plain that
under section 144C, the Assessing Officer should
have proceeded to pass an order under section
143(3) of the Act. Instead the Assessing Officer
confirmed the draft assessment order passed
under section 144C(1) of the Act. This, therefore,
vitiated the entire exercise. The court has no
hesitation in holding that the final assessment
order dated January 28, 2015, is without
jurisdiction and null and void. The draft
assessment order dated March 28 2014, having
been passed in respect of entities which were not
"eligible assessees", is also held to be invalid.”
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8. In the said Judgment, the Division Bench has further placed
reliance on the judgment of the High Court of Andhra Pradesh in
Zuari Cement Limited v. Asst. CIT decision dated 21.02.2013 in W.P.
(C) No. 5557 of 2012; decision of the High Court of Judicature at
Bombay in International Air Transport Association v. Deputy CIT
dated 18.02.2016 in W.P. (L) No. 351 of 2016; decision of this Court
in Honda Cars India Ltd. v. Deputy CIT dated 17.02.2016 in W.P. (C)
No. 4262 of 2015; decision of High Court of Judicature at Madras in
Vijay Television P. Ltd. v. Dispute Resolution Panel (2014) 369 ITR
113 (Mad); and decision of High Court of Gujarat in Pankaj
Extrusion Ltd. v. Asst. CIT, (2011) 241 CTR (Guj) 390, and has held

as under:

“41. The language used in the present case by the
Assessing Officer while disagreeing with the
binding order of the Dispute Resolution Panel is
wholly unacceptable. In the final assessment
order dated January 28, 2015, the Assessing
Officer while discussing the order of the Dispute
Resolution Panel observed inter alia in para 4.2
that : "The Dispute Resolution Panel has not
acted in accordance with the provisions of the Act
while passing this order which is grossly illegal,
against the intent of the Legislature, without
following the basic principles of natural justice
and adopting very narrow interpretation of the

provisions of the Act".

Q. Though the learned Counsel appearing for the Revenue has
placed reliance on another Judgment passed by a co-ordinate Bench of
this Court in Anand NVH Products (P) Ltd. v. NEAC, 2021 SCC
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OnLine Del 3944, but, in the opinion of this Court, the facts of that
case are entirely different from the facts of the present case, as in that
case the final decision was passed on the directions of the DRP, unlike
the present case where the Assessing Officer has not followed the
directions of the DRP.

10. In view of the fact that the present case is squarely covered by
the Judgment passed by the co-ordinate Bench of this Court in ESPN
Star Sports Mauritius S.N.C (supra), which has been rightly referred

to by the learned ITAT, this Court is not inclined to admit the appeals.
11.  Accordingly, the Appeals are dismissed. Pending application(s),

if any, are also dismissed.

SUBRAMONIUM PRASAD, J

RENU BHATNAGAR, J

NOVEMBER 03, 2026
Rahul
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