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IN THE NATIONAL COMPANY LAW TRIBUNAL,
DIVISION BENCH -1, CHENNAI

In the matter of M/s. P Dot G Construction Private Limited

TIA(IB)/927(CHE)/2021
In
CP(IB)/193/2018
(filed under Section 60(5) r/w Section 31 of the Insolvency & Bankruptcy

Code, 2016 with Section 31 of the Specific Relief Act, 1963 and Section 424 of
the Companies Act, 2013)

P Dot G Constructions Private Limited,

Represented by its authorized signatory Mr. V.S.Kosalram
Ground Floor No 66, 3" Main Road, Kasturbha Nagar,
Adayar, Chennai - 600 020.

... Applicant/Corporate Debtor
Vs

P Jayapal

S/o Perumal Pillai,

Sirukadal Village, Sevvaipettai, Thiruvoor Post,
Tiruvallur Taluk, Tiruvallur District, Tamil Nadu

... Respondent

Order pronounced on 16 September, 2026

CORAM:

SAN]JIV JAIN, MEMBER (JUDICIAL)
VENKATARAMAN SUBRAMANIAM, MEMBER (TECHNICAL)

For Applicant : Ravi Rajagopalan, Advocate
For Respondent(s) : E. Sundaravelu, Advocate
ORDER

(Heard through hybrid mode)
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1. This Application has been filed by P Dot G Constructions Private
Limited against S Venkatesan seeking the following reliefs:

a. Declare that the Respondent has no right, title or interest over the subject
matter property forming subject matter of the documents enumerated in
Annexure — 1.

b. Direct that the Sale Deed & Construction Agreements enumerated in
Annexure-1 registered on the file of the Sub Registrar, Tiruvallur,
Tamilnadu 602001 be and is hereby cancelled and that they shall no effect
whatsoever;

c. Direct the Sub Registrar, Tiruvallur, Tamilnadu 602 001 to record the
cancellation of the documents as enumerated in Annexure-1

d. Order that the claims if any emanating from the execution of the documents
enlisted in Annexure-1 stands extinguished without any recourse to the
Corporate Debtor or Resolution Applicant.

e. Direct the Respondent(s) to deliver up the original documents detailed in
Amnnexure-1 of this Application, to this Applicant, which are now cancelled.

f. Grant such other incidental reliefs as may be deemed fit and proper by this

Adjudicating Authority
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ANNEXURE-1

S1 | Document/Sale Date Registering Authority Projectofthe | UDS purportedly | Consideration | Total Purported | Page Noin the
No | /Construction/ cD conveyed under purportedly Consideration typeset to this
Deed/ Document (Sq Ft) | paid already payable Application
Agreement No @
711 SaleDeed | 12-feb-2016 | Sub Registrar, Tiruvallur | PdotG Sunshine- | 360sqUDS | 288000 | 2,868,000
1375/2016 Rainbow Block
111 Floor - Flat
No 308
2 | Construction | 11-feb-2016 | Sub Registrar, Tiruvallur | PdotG Sunshine- |  924sqftflat- | 50,000 | 1531,668

Agreement Rainbow Block
1374/2016 111 Floor - Flat

No 308

2. The Corporate Debtor viz., P Dot G Constructions Private Limited
was placed under Corporate Insolvency Resolution Process under Section
9 of IBC, in CP/193/2018 by the Order of this Tribunal on 13.07.2018
whereby Mr. Premachandran was appointed as the Interim Resolution
Professional (IRP). This Tribunal by Order dated 20.09.2018 appointed
Sundaresan Nagarajan as a Resolution Professional of the Corporate
Debtor in MA/421/2018. This Tribunal by Order dated 13.12.2019 in
MA/554/2019 approved the Resolution Plan for the revival of the

Corporate Debtor.

3. It is stated that the CIRP of the Corporate Debtor covered 5 Projects
and as per Clause 4.4(iv) of the approved Resolution Plan, the Home
Buyers with accepted claims have to pay sums as per table, which is

reproduced below:
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Project Incremental demand
(INR Per Sq.ft.)
(excluding taxes)

Innova

For units sold at a total sale price per sq ft as per

Annexure 4 INR 710

Rs 2400 or above per sq ft INR 1235

Below Rs 2400 per sq ft

Matrix *

For units sold at a total sale price per sq ft as per

Annexure 4 INR 740

Rs 2400 or above persq ft INR 1235

Below Rs 2400 per sq ft

Sunshine

Buyers without possession INR 675

Buyers under possession as per Annexure 4 INR 375

Dreamz

Buyers without possession INR 390

Buyers under possession as per Annexure 4 INR 230

Icon INR 700

4. It is stated that, the successful resolution applicant performed due

diligence of the conveyances of the undivided shares in the projects of the
Corporate Debtor including the “Sunshine” project. The agreement found
in Annexure-1, executed in favour of the Respondent was not the subject
matter of an admitted claim and therefore determined requiring reversal

under Clause 4.4(iv) of the approved Resolution Plan. The Annexure 1 of

this Application is extracted below:

ANNEXURE-1
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S1 | Document/Sale | Date Registering Authority Projectofthe | UDSpurportedly | Consideration | Total Purported | Page Nointhe

No | /Construction/ cD conveyed under purportedly Consideration typeset to this
Deed/ Document (SqFt) | paidalready payable Application
Agreement No @
71| SaleDeed | 12-feb-2016 | Sub Registrar, Tiruvallur | PdotG Sunshine- | 360sqftUDS | 288000 | 288000
1375/2016 Rainbow Block
111 Floor - Flat
No 308
2 Construction 11-feb-2016 | Sub Registrar, Tiruvallur PdotG Sunshine- | 924 sq ftflat- | 50,000 | 15,31,668
Agreement Rainbow Block
1374/2016 111 Floor - Flat
No 308
5. It is stated that, the Respondent had entered into transactions with

the Corporate Debtor prior to the commencement of CIR period as
evidenced in Annexure -1 in PdotG Sunshine-Rainbow project. The
Respondent ought to have filed his claim in Form CA as a home buyer
along with the requisite proof in accordance with the regulations during

the CIR period, as a claimant.

6. It is stated that, the Respondent did not file the claim during the CIR
period of the Corporate Debtor. It is stated that as per Clause 4.4(xv) of the
approved Resolution Plan, a window to file claims by genuine Home
Buyers was also provided which was open for a period of 60 days from the
date of approval of the Resolution Plan. It is averred that even during the

said period, the Respondent did not come forward to file his claim.

7. It is stated that the following clauses from the approved Resolution

Plan bear relevance for the matter and are extracted hereunder:
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Clause No in the
Approved
Resolution Plan

Clause- Recital as found in the Approved
Resolution Plan

44 (iv)

Further there are cases where no claim has been
filed by homebuyers under Form CA or their claims
have been rejected, but such homebuyers may have
registered UDS (as listed in Annexure 8). In such
cases, since the registered UDS creates an interest in
land, it is necessary to have cancellation of the
registered UDS. Therefore, the Adjudicating
Authority to direct the statutory authority or
registrar to cancel/reverse the registered UDS and
the said statutory authority or registrar shall be
bound to give effect to the same. In the event such
registered UDS are treated as preferential,
undervalued and fraudulent transactions, they shall
be dealt with as provided in this Resolution Plan.

4.4(v)

The transactions for sale of units as mentioned in
Annexure 9 have been identified by the Resolution
Professional as being preferential, undervalued and
fraudulent transactions and claims filed on the basis
of such transactions have not been taken into
account by the Resolution Professional. It is
understood that the Resolution Professional has
filed certain applications to reverse the registered
UDS undertaken for such transactions. Therefore,
Adjudicating Authority is requested to reverse such
sales as preferential, undervalued and fraudulent
transactions. Any legal rights, documents,
registrations or agreements executed or created in
respect of such transactions, including any UDS/
agreement to sell/ construction contract, shall be
treated as invalid and void ab initio. The Company
and Resolution Applicant shall be entitled to obtain
revocation, cancellation, striking off or reversal of
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any such legal rights, documents, registrations or
agreements including from records of any statutory
authority or registrar and such statutory authority
or registrar shall be bound to give effect to the
same.

4.4(ix)

In the event of failure to make payment of the
receivables  (including the interest/additional
amount as provided above) even after expiry of 30
days from due date and after sending reasonable
notices to such Home Buyer, the Company shall be
entitled to cancel the sale of the unit and UDS and
refund 42.5% of the amount paid against such unit
(as per admitted claim). In this regard, the
registrar/sub-registrar or relevant authorities shall
cooperate for such cancellation. The Company shall
be entitled to put the unit for resale and the refund
shall be payable only from further sale of such unit
(along with UDS).

4.4(xv)

The Resolution Applicant shall provide 60 days
window to homebuyers where claims have been
rejected or not filed to be considered on case to case
basis. However, this facilitation would not imply
that such homebuyers have any right or interest in
any of the Projects. As of Effective Date, all rights of
any such person shall cease to exist unless the
Resolution Applicant accepts such person’s claim at
its sole discretion.

4.4(xvii)

Any persons other than the Home Buyers as
mentioned in Annexure 4, Annexure 4A and
Annexure 14 shall cease to have any rights in the
units in the Projects. In the event any person other
than the Home Buyers as mentioned in the
aforesaid annexures hold registered UDS, such UDS
shall be required to be reversed. Therefore, the
Adjudicating Authority to direct the statutory
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authority or registrar to cancel/reverse the
registered UDS and the said statutory authority or
registrar shall be bound to give effect to the same.

4.9

Other liabilities:

The Resolution Professional has not disclosed any
other liabilities or guarantees. There may be hidden,
undisclosed, contingent or uncrystallised liabilities
or claims relating to the period prior to the Effective
Date, including without limitation those arising out
of actions and omissions of erstwhile management,
employees or agents of the company,
mismanagement of affairs of the company and
breach of statutory and other obligations. All such
liabilities and claims are deemed waived and settled
in full and final against nil payment. The Company,
its reconstituted Board and the Resolution
Applicant shall be held immune, absolved and ring
fenced of all such claims and liabilities and of any
actions, proceedings, prosecutions and penalties
resulting or arising out of the same. The Company,
its reconstituted Board and the Resolution
Applicant shall not be responsible for the aforesaid
even if such dues, claims, demands, proceedings
etc. are raised or initiated after the Effective Date
but arise out of any events, actions or omissions
which occurred prior to the Effective Date.

6.6

Other than Persons receiving settlements under this
Resolution Plan, no other payments or settlements
(of any kind) shall be made to any other Person in
respect of Claims filed under the CIRP or not filed
or otherwise, and all Claims (including any
unverified/rejected portion of their Claims) against
the Corporate Debtor along with any related legal
proceedings (whether or not mentioned in the
Information Memorandum), including arbitration
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proceedings, proceedings pertaining to title to the
assets (including immovable fixed assets) of the
Corporate Debtor, proceedings in relation to
recovery, criminal proceedings and all legal
proceedings as set out in Annexure 15 of this
Resolution Plan or otherwise pending against the
Corporate Debtor, shall immediately, irrevocably
and unconditionally stand fully and finally settled,
discharged, abated and extinguished in perpetuity.

In the event pursuant to any proceedings before
8.18 Adjudicating Authority in respect of dual sales,
dual agreements or cash payments or preferential,
undervalued and fraudulent transactions any
claims which have been taken into account as
admitted claims are set aside, found to be invalid,
illegal or reversed, then any amount generated from
rejection or setting aside of such claims shall be
treated as a surplus and will be available for
distribution in accordance with the principles set
out herein. In general, in the event any admitted
claims are subsequently found to be invalid or
illegal in accordance with any process under law,
any surplus generated from rejection or setting
aside of such claims shall be treated as a surplus
and will be available for distribution in accordance

with the principles set out herein

List of Units requiring Undivided Share (UDS)

Annexure 8 .
Reversals- Non-Avoidance cases

8. It is stated that the claim, if any, of the Respondent herein pertaining

to the Sale Agreement listed in Annexure-1 of this Application being
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unfiled/not submitted and unverified, stood extinguished under the terms

of the Approved Resolution Plan including Clause 4.4(iv) as above.

9. It is stated that in line with Clause 4.4(iv)/(v) and other clauses, the
reversal of the UDS and cancellation of the said deeds would be required to
give effect to the Resolution Plan for the enumerated cases of

unfiled/unprosecuted Claims in which cases UDS had been registered.

Reply filed by the Respondent

10.  The Respondent e-filed his reply on 24.11.2021.

11. It is stated that the Respondent had approached P Dot G
Constructions Private Limited for the purchase of a residential flat in the
project named ‘P Dot G Sunshine’ in Thiruvallur District. The Respondent
entered into a construction agreement dated 11.02.2016 vide Doc
No.1374/2016 with P dot G Constructions Private Limited. Pursuant to the
Construction Agreement, the Respondent obtained the registered Sale Deed

dated 12.02.2016 and entire sale Consideration of Rs. 2,88,000/-was paid.

12. It is stated that, the Respondent paid the Cost of Construction of Rs.
22,00,000/- (Twenty-Two Lakhs) as early as on 27.09.2014 by Cheque no.

556767. The Respondent paid a sum of Rs.1,37,508/- by cash on 13.02.2016
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as full and final settlement of the transaction. In view of the full payment
having been made, the Respondent got the possession of the flat on
13.02.2016. Further, the property tax is assessed in the name of the
Respondent. The electricity connection was also obtained in the name of the

Respondent.

13. It is stated that, the Applicant cannot claim the flat belonging to the
Respondent as it does not have any right over the flat purchased by the

Respondent.

14. It is stated that, the Respondent was not aware of the proceedings

before this Tribunal until he received the notice in the present Application.

15. It is stated that, the Respondent was never shown as a debtor in the
CIRP as the Respondent had lawful possession of the flat. The Applicant
suppressing the material facts, included the flat belonging to the

Respondent in the Revised Resolution Plan.

16. It is stated that, the Respondent being the absolute owner of the

property was not required to file any claim as alleged by the Applicant.

IA(IB)/927(CHE)/2021
In the matter of P Dot G Construction Private Limited Page 11 of 28



Rejoinder filed by the Applicant

17.  Pursuant to the hearing held on 18.08.2026, the Applicant filed

Rejoinder dated 22.08.2026.

18. It is stated that the Respondent got the Sale Deed dated 12.02.2016
and Construction Agreement dated 11.02.2016, registered in his favour. In
terms of the two documents the Respondent ought to have paid a total sum
of Rs. 23,00,000/- as consideration to the Corporate Debtor for the
Apartment. However, in terms of to the two registered documents, the
Respondent only paid Rs. 2,88,000/- for the UDS and Rs. 50,000/- for the
Construction agreement, as on the date the documents were executed i.e.,
12.02.2016. Thus, as against the total flat value of Rs 23,00,000 only a sum of
Rs 3,38,000 is found recorded as payment as of 12.02.2016 by way of two

registered documents.

19. It is stated that the Respondent, an Allotee of Flat No 308 Rainbow,
Sunshine Project, should have filed his claim during the CIRP and should
have taken credit for the amounts he had paid. It is stated that the

Respondent did not file a claim during the CIRP of the Corporate Debtor.
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20. It is stated that the Corporate Debtor in terms of the Clauses of the
approved Resolution Plan filed the Application seeking to cancel the
allotment as the apartment/ project was part of the CIRP and no claim was
filed by the Respondent either during the CIRP or the extended time of 60

days from the date of approval of the Resolution Plan.

21. It is stated that once the IA came to be filed, the Respondent filed a
Reply dated 23.11.2021 stating that a sum of Rs. 22,00,000/- was paid by
cheque on 27.09.2014 and a sum of Rs. 1,37,508/- as cash on 13.02.2016.
However, the sale deed dated 12.02.2016 and construction agreement dated
11.02.2016 did not record/acknowledge these payments. Had the payment
been made on 27.09.2014, the same would have been recorded in the

documents as consideration when it was executed much later on 12.02.2016.

22. It is stated that as the claim with reference to the apartment was
never filed, the Resolution Plan amount did not take into account any
payment purportedly made by the Respondent for which he did not file a
claim and the said amounts cannot be given credit. It is stated that in the
CIRP of this Corporate Debtor, the Tribunal as well as the Hon'ble

Appellate Tribunal have directed that the RP shall not give any credit for
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cash payments made/cash receipts given by the CD, prior to the CIRP

commencement date.

23. It is stated that, irrespective of whether the payment was by cheque
or cash, the same cannot now be foisted on the Corporate Debtor/ SRA as
no claim was ever filed. Further the Respondent has by his own admission
not taken credit for the amount paid in 2014 when the Apartment itself
came to be allotted to him in 2016. Thus, the Respondent's belated claim is
hit by delay and laches and cannot be acknowledged or given credit at this

stage.

24. It is stated that in C Somaiah Nadar vs. P Dot G Construction
Private Limited (IA No.865 of 2020) and Ramuthai vs. P Dot G
Construction Private Limited (IA No.294 of 2020), the allottees who had
filed their claims wanted additional amounts to be admitted after the Plan
approval. This Tribunal held vide orders dated 18.01.2021 that post plan
approval, amounts purportedly paid/ not admitted cannot be belatedly
considered. The same was also upheld by the Hon'ble NCLAT by its orders
dated 14.06.2021. It is stated that the said case was decided in the context of

admitted claims.
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25. It is stated that the present case pertains to an allotee who did not
even file a claim and is thus in a much worser situation as the claim if any
stood extinguished in terms of the approved Plan and the judgment of the
Hon'ble Supreme Court in Re Essar Ltd. Applying the ratio laid down by
this Tribunal and approved by the Hon'ble NCLAT, the credits if any now
sought to be foisted on the CD/ SRA, by the Respondent to state that the

consideration has already been paid is wholly unsustainable.

26. It is stated that this Tribunal also had an occasion to deal with a
similarly situated allottee in the same Sunshine Project in order dated
25.04.2025 P Dot G Constructions P. Ltd vs. S. Devie (IA No 1123 of 2021)
wherein it was held that no allowance can be granted for an allotee who
had wilfully not filed a claim and had opted to stay outside the Plan. This
Tribunal also dealt with the case of another allotee in Sunshine project in P
dot G Constructions P Ltd Vs Dharini (IA No 434 of 2021) vide order dated

09.03.2026.

27. It is stated that this Bench had occasion to deal with similar such
allotees of the Sunshine Project who had not filed their claims which was

disposed of with directions vide Orders dated 03.10.2019. The Orders is
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applicable for this Respondent as well who had wilfully abstained from

filing the claim and resisting the Plan implementation

28. The Applicant furnished the amount payable as of date by the
Respondent for the subject apartment in terms of the approved Resolution

Plan as of 20-Aug-2026 which is extracted hereunder:

Plan Consideration

S. No Particulars Rate | Amount in Rs.
1 Original Sale Consideration "A" 23,00,000
2 Proposed Amounts Paid "B" 3,38,000
3 | Balance Sale Consideration - "C"="A"-"B" 19,62,000

Additional Sale Consideration

Additional demand payable as per the D"
4 approved resolution plan for the super area D= Super Area X 675 6,23,700

towards construction of the apartment on per rate per sq.ft

sq.ft basis

Total consideration payable in terms of Mt Wg M
3 provisions of Resolution Plan F'="C+'D 25,85,700
6 | Applicable Interest for delayed payment “F" 5,86,770
7 | GST Applicable "G" 1% 31,725
8 | Plan consideration "H"'="E"+"F'+"G" 32,04,195

Findings and Observations of this Tribunal

29.  We have heard the counsel for the parties and perused the records.

30. It is seen that the Corporate Debtor P Dot G Constructions Private
Ltd. came to be placed under Corporate Insolvency Resolution Process
under Section 9 of IBC, 2016 under CP/193/2018 by the orders of this

Tribunal on 13.07.2018. This Tribunal vide an order dated 13.12.2019 in
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MA/554/2019 approved the Resolution Plan for the revival of the Corporate

Debtor.

31.  The Resolution Plan approved by this Tribunal on 13.12.2019 was
confirmed by the Hon’ble NCLAT in TA No. 50 of 2021 vide order dated
12.12.2022. The Resolution plan was again challenged before the Hon’ble
Supreme Court in Civil Appeal No.1398 of 2023. The Hon’ble Supreme

Court confirmed the approval of the Resolution Plan.

32. It is observed that, the Respondent entered into a Sale Deed dated
12.02.2016 registered as Doc No0.1375 of 2016 on the file of the Sub Registrar,
Thiruvallur. Further, the Respondent entered into a Construction
Agreement dated 11.02.2016 registered as Doc No.1374 of 2016 on the file of

the Sub Registrar, Thiruvalllur.

33.  The Respondent has claimed to have paid the Cost of Construction of
Rs. 22,00,000/- (Twenty-Two Lakhs) on 27.09.2014 by Cheque no. 556767.
The Respondent has also placed on record a receipt in this regard.
However, on perusal of the Sale Deed dated 12.02.2016, it is seen thatonly
the payment of Rs. 2,88,000/- towards undivided share of land has been
acknowledged as received described as Schedule C of the Sale Deed. There

is no acknowledgment of the receipt of the remaining consideration of Rs.
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18,15,588/- for the property described in Schedule B of the Sale Deed dated
12.02.2016. The acknowledgment of receipt of partial consideration in the

sale deed is extracted hereunder,

NOW THIS DEED OF ABSOLUTE SALE WITNESSETH AS FOLLOWS;

That in pursuance of the aforesaid agreement and in consideration of the
payment of Rs.2,88,000/- (Rupees Two Lakhs Eighty Eight Thousand Only) being
thr&I sale consideration of the Schedule - C property paid by the Purchaser to the
Vendors, the Vendors do hereby admit, acknowledge and release the Purchaser from

further payment thereof, the Vendors hereby sell, grant, convey, transfer and assign

unto the Purchaser absolutely by way of sale the property more fully described in the
Schedule - C hereunder together with all comunons, fences, hedges, ditches, ways, water
courses, liberties, privileges, easements, appurtenances, and advantages whatsoever to
the property hereby conveyed or in any way épperminhxg or be appurtenant thereto and

all the estate, right. title, interest, claim and demanc whatsoever of the Vendors unto

34. The Respondent has claimed to have paid a sum of Rs.1,37,508/- by
cash on 13.02.2016 as full and final settlement of the transaction. However,
there is no acknowledgment from the Corporate Debtor in this regard.
Hence, the Respondent has not substantiated his averment that full sale

consideration has been paid

35. The Respondent has averred that the property tax is assessed in the
name of the Respondent and the electricity connection was obtained in the
name of the Respondent, however, no EB Card and Property Tax Receipts

have been placed on record as proof of the same.
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36.  This Tribunal vide order dated 22.01.2025 sought clarifications from
the Applicant as to how many homebuyers have taken possession of their
own, what are the actions taken against them and the breakup of amount

due from the Respondent.

37. The Applicant in compliance of the order dated 22.01.2025 filed a
memo dated 24.02.2025 in SR.No0.737 and stated that, apart from the present
Application, the Applicant has filed the following applications against the

homebuyers who have taken voluntary possession.

Interlocutory Respondents Details
Application No

ILANo901 of 2024

Ravikumar & 4 Ors | 1 apartment- Flat No 403 is in possession
of the allotee Ramesh Biswas but sums

due have not been paid. Respondent is ex-

parte. 1A has been filed seeking
cancellation of the allotment.
LA No 907 of 2024 Baskaran & 11 0rs | 5 Apartments allotted to Baskaran,

Sathish, Nalini and Michael raj are in
possession. Sums due have not been paid.
IA has been filed seeking cancellation of
the allotment

B Kalpana 4  Apartments allotted to these

l.LANo921 of 2021

LA No927 of 2021

Jayapal

I.LANo 920 of 2024

] Mohan & Anr

1.LANo932 of 2024

Sureshkumar K

Respondent are in possession. Sums due
have not been paid. 1A has been filed
seeking cancellation of the allotment.

38. It is observed that the Respondent had not filed any claim form
before the IRP during the CIR Period. As per the Clause 4.4(xv) of
Approved Resolution Plan, a window to file claims by genuine Home
Buyers was also provided which was open for a period of 60 days from
date of approval of the Resolution Plan but the Respondent did not file any

claim before the Successful Resolution Applicant. Thus, as per the
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approved Resolution Plan clauses 4.4(iv) and 4.4(v), the Sale Deed and
construction agreement entered between the Corporate Debtor and the

Respondent warrant to be set aside.

39. In the case of Jaypee Kensington Boulevard Apartments Welfare
Association and others vs NBCC (India) Ltd.& Others Civil Appeal
No0.3395 of 2020, the Hon'ble Supreme Court answering the question
“whether after approval of the resolution plan by the CoC, where homebuyers could
maintain a challenge to the resolution plan and could be treated as a dissenting

financial creditor or an aggrieved person?” held as under:

“169.1. For the same reasons as above, the suggestion to keep any housing
project which is already complete or nearing completion out of the purview
of the resolution plan is required to be rejected. When approval of the
resolution plan is to be voted by CoC; and its composition is specified by the
Code, there is no such concept of keeping any particular homebuyer out of
CoC even if the relationship of creditor and debtor subsists between him and

the corporate debtor.

170. To sum up this part of discussion, in our view, after approval of the
resolution plan of NBCC by CoC, where homebuyers as a class assented to

the plan, any individual homebuyer or association cannot maintain any
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challenge to the resolution plan nor could be treated as carrying any legal

grievance.

171. Once we have held that these dissatisfied homebuyers and associations
are not entitled to put up any challenge to the resolution plan contrary to
the decision of the requisite majority of their class, all their objections are

4

required to be rejected outright. ....

40. In terms of the above judgment, it is unambiguous that the
Respondent being a homebuyer in the Corporate Debtor cannot stand

outside the resolution plan that was approved by CoC.

41.  Further in the case of Committee of Creditors of Essar Steel Ltd Vs
Satish Kumar Gupta & Ors (Civil Appeal No 8766-67 of 2019) dated 15-

Nov-2019, the Hon’ble Supreme Court held as under;

66. Section 31(1) of the Code makes it clear that once a resolution plan is

approved by the Committee of Creditors it shall be binding on _all

stakeholders, including guarantors. This is for the reason that this provision

ensures that the successful resolution applicant starts running the business

of the corporate debtor on a fresh slate as it were. In State Bank of India v.

V. Ramakrishnan, 2018 (9) SCALE 597, this Court relying upon Section
31 of the Code has held:
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“22. Section 31 of the Act was also strongly relied upon by the
Respondents. This Section only states that once a Resolution Plan, as
approved by the Committee of Creditors, takes effect, it shall be
binding on the corporate debtor as well as the guarantor. This is for
the reason that otherwise, Under Section 133 of the Indian Contract
Act, 1872, any change made to the debt owed by the corporate debtor,
without the surety’s consent, would relieve the guarantor from
payment. Section 31(1), in fact, makes it clear that the guarantor
cannot escape payment as the Resolution Plan, which has been
approved, may well include provisions as to payments to be made by
such guarantor. This is perhaps the reason that Annexure VI(e) to
Form 6 contained in the Rules and Regulation 36(2) referred to
above, require information as to personal guarantees that have been
given in relation to the debts of the corporate debtor. Far from
supporting the stand of the Respondents, it is clear that in point of
fact, Section 31 is one more factor in favour of a personal guarantor
having to pay for debts due without any moratorium applying to save

7

him.

Following this judgment, it is difficult to accept Shri Rohatgi’s arqument

that that part of the resolution plan which states that the claims of the

guarantor on account of subrogation shall be extinguished, cannot be

applied to the guarantees furnished by the erstwhile directors of the

corporate debtor. So far as the present case is concerned, we hasten to add

that we are saying nothing which may affect the pending litigation on

account of invocation of these guarantees. However, the NCLAT judgment
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being contrary to Section 31(1) of the Code and this Court’s judgment in

State Bank of India (supra), is set aside.

67. For the same reason, the impugned NCLAT judgment in holding that
claims that may exist apart from those decided on merits by the resolution
professional and by the Adjudicating Authority/Appellate Tribunal can now
be decided by an appropriate forum in terms of Section 60(6) of the Code,

also militates against the rationale of Section 31 of the Code. A successful

resolution applicant cannot suddenly be faced with “undecided” claims after

the resolution plan submitted by him has been accepted as this would

amount to a hydra head popping up which would throw into uncertainty

amounts payable by a prospective resolution applicant who successfully take

over_the business of the corporate debtor. All claims must be submitted to

and decided by the resolution professional so that a prospective resolution

applicant knows exactly what has to be paid in order that it may then take

over_and run_the business of the corporate debtor. This the successful

resolution applicant does on a fresh slate, as has been pointed out by us

hereinabove. For these reasons, the NCLAT judgment must also be set aside

on this count

42.  Thus, in terms of the judgment in the case of Committee of Creditors
of Essar Steel Ltd Vs Satish Kumar Gupta & Ors Supra, the Applicant
who is the successful resolution applicant cannot be saddled with the

undecided claims after the Resolution Plan having been accepted.
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43. In a similar set of facts in the case of Amarapalli Housing Project
(Bikram Chatterji Vs Union of India & Ors- Writ Petition (Civil)
No0.940/2017), where the Home Buyers booked the flats and did not pay the
required amount as per the approved resolution plan, the Hon’ble Supreme

Court vide order dated 13.08.2021 ordered as under;

24

computation of unsold inventory, which then can be shared with the
NBCC for the purposes of effecting sale.”

Two categories of Home Buyers are dealt with in this submission:

I. 9538 Home Buyers who have neither registered so far in the
Customer Data nor made any payment after the judgment of
this Court in July 2019,

II. 6210 Home Buyers who have registered in the Customer Data

but have not made any payment since the judgment of this
Court in July 2019.

Mr. Kumar Mihir, learned Advocates appearing for the Home Buyers
submits that some of the Home Buyers who had taken the benefit of Subvention
Facility are now finding it extremely difficult and their grievances need be
addressed separately.

At this stage, we allow the learned Receiver to go ahead and grant a final
opportunity to 9538 Home Buyers. Time of two weeks be granted to them to
come forward and register themselves, failing which the concerned
Apartments/Villas booked by those Home Buyers in the first category shall be
treated as unsold inventory and can then be proceeded with for the purposes of
effecting appropriate sales.

List this issue for further consideration on 27.08.2021.

E) Re: TRANSFER OF AMOUNT LYING IN BANKS: and
SALE OF AMRAPATI DIRECTOR’S PROPERTIES
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44.  In the Amarapali Housing Project(Supra) the Hon’ble Supreme Court
had given the Home Buyers an opportunity to make payment as per

payment plan within the stipulated time, failing which the allotted units

will be cancelled.

45.  Similarly in the present case the Respondent was given enough
opportunities to pay the remaining amount as per the approved Resolution

plan, but the Respondent chose not to make the payment.
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46. At this juncture, it is also relevant to reproduce paragraphs 102 & 103
from the Hon’ble NCLAT Principal Bench order, Pooja Mehra vs. Nilesh
Sharma & ors (CA(AT)(Ins) No 1511 of 2023), dated 19.04.2024, wherein it
was held as under;

102. The claim of the Appellant is that since approval of Resolution Plan is
pending before the Adjudicating Authority, its claim can be considered on
merits. We have examined this issue in detail basis the facts of the case,
wherein the Appellant seeks condonation of 540 days and basis the current
position of law. It becomes unsustainable to accede to his request to allow his
belated claim to be considered, particularly in the background that there is
no acceptable material on record to suggest actual disbursement of Rs. 50
lakhs to the Corporate Debtor and more so when the Appellant itself has
filed form C- and not CA raising its claim. There is also inconsistency in the
description of the alleged unit being D2-601 or D2-2002 in the buyback
agreement and allotment letter.

103. _The Appellant was sleeping over his rights. A person who sleeps over

his rights ought not be given any indulgence. Close to 3 years had passed

since the commencement of CIRP proceedings of the Corporate Debtor and

the Appellant never showed any interest with respect to the flat purchased

by him. The proceedings under Code are time bound and the belated claim of

the Appellant cannot be considered and is liable to be rejected.

47. In the present case, the CIRP commenced on 13.07.2018 and the
Resolution Plan was approved by this Tribunal on 13.12.2019. The

Respondent had an opportunity to file his claims during CIRP and again
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during the 60 days window period provided after approval of the Plan.
However, the Respondent chose not to do so. Under these circumstances,
this Tribunal is constrained to hold that the Respondent cannot stand
outside the resolution plan, which was approved by CoC and has attained
finality. Thus in accordance with the Resolution plan, the Sale Deed and
Construction Agreement executed by the Corporate Debtor in favour of

Respondent shall be liable to be cancelled.

48.  In these circumstances, in terms of Section 60(5) of IBC, 2016 we pass
the following order;

(i) The following registered Sale Deed and Construction Agreement

executed by the Corporate Debtor in favour of Respondent in

Rainbow Project before the Sub registrar, Thiruvallur shall stand

cancelled and property is vested with the Corporate Debtor free

from all encumbrances.

Sl | Document/Sale I Date Registering Authority Projectofthe | UDS purportedly | Consideration Total Purported | Page Noin the
No | /Construction/ cD conveyed under purportedly Consideration typeset to this
Deed/ Document (Sq Ft) | paid already payable Application
Agreement No @
"1 | SaleDeed | 12-feb-2016 | Sub Registrar, Tiruvallur | PdotG Sunshine- | 360sqftUDS | 288000 |  2,88,000
1375/2016 Rainbow Block
111 Floor - Flat
No 308
2 Construction | 11-feb-2016 | Sub Registrar, Tiruvallur PdotG Sunshine- | 924 sq ftflat- | 50,000 ‘ 15,31,668
Agreement Rainbow Block
1374/2016 111 Floor - Flat
No 308
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(i)  The Respondent is directed to surrender all the original documents
pertaining to the table as mentioned in para 48(i) supra within 30 days from
the date of this Order.

(iii) Claims any emanating from the execution of above documents

mentioned in para 48(i) supra shall stand extinguished.

(iv) The Corporate Debtor shall make available the copy of this order to
the concerned Sub — Registrar / Inspector General of Registration in order to
carry out the necessary modifications and entry in the records pertaining to

table as extracted in point 48 (i) supra.

(v) In terms of clause 4.4(ix) of the approved resolution plan, the
Applicant is directed to pay 42.5% of the admitted claim amount paid, if

any, within the period of 15 days from the date of receipt of this Order

vi) The Corporate Debtor is directed to file a compliance report to this
regard within a period of 30 days from the date of this Order.

(v) Accordingly, the IA(IB)/927(CHE)/2021 stands disposed of.

-Sd- -Sd-
VENKATARAMAN SUBRAMANIAM SANJIV JAIN
MEMBER (TECHNICAL) MEMBER (JUDICIAL)
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