IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL
EASTERN ZONAL BENCH: KOLKATA

REGIONAL BENCH - COURT NO. 2

Customs Appeal No. 76318 of 2025

(Arising out of Order-in-Appeal No. KOL/CUS/PORT/DC/197/2025 dated 20.06.2025
passed by the Commissioner of Customs (Appeals), 3™ Floor, Custom House, 15/1,
Strand Road, Kolkata - 700 001)

M/s. Roy Global Trading Private Limited : Appellant
P-537, Hemanta Mukhopadhyay Sarani,
Kolkata — 700 073 (West Bengal)

VERSUS

Commissioner of Customs (Port) : Respondent
Custom House, Kolkata,

15/1, Strand Road,

Kolkata — 700 001 (West Bengal)

APPEARANCE:

Smt. Sukanya Roy, Consultant,
For the Appellant

Shri Subrata Debnath, Authorized Representative,
Shri Sameer Chitkara, Authorized Representative,
For the Respondent

CORAM:

HON’BLE SHRI R. MURALIDHAR, MEMBER (JUDICIAL)
HON’BLE SHRI K. ANPAZHAKAN, MEMBER (TECHNICAL)

FINAL ORDER NO. 76078 / 2026

DATE OF HEARING: 21.07.2026

DATE OF DECISION: 18.08.2026
ORDER: [PER SHRI R. MURALIDHAR]

The appellant is a Merchant Exporter engaged
in export of Iron Ore Fines procured from its
supporting manufacturer, namely, M/s. Emars Mining
& Construction Pvt. Ltd. They were granted three
EPCG Licenses by the DGFT during 2006-2007.
Pursuant to the EPCG licenses, the appellant exported
Iron Ore Fines under Shipping Bill Nos. 001077 dated
10.05.2007, 5362592 dated 05.02.2007 and 5363048
dated 07.02.2007. However, due to inadvertence, the
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concerned EPCG Authorisation / License numbers
were not mentioned in the Shipping Bills and the

exports were completed under Free Shipping Bills.

2. Since the exports were actually intended
towards fulfilment of EPCG export obligation, the
appellant filed an application dated 06.04.2015 under
Section 149 of the Customs Act, 1962 seeking
amendment/conversion of the Free Shipping Bills into
EPCG Shipping Bills. No action was taken by the
Customs Dept. A further reminder was submitted on
13.08.2024.

2.1. The Assistant Commissioner, Export Section,
Customs House, Kolkata rejected the request vide
letter dated 11.11.2024, on the ground that under
Notification No. 11/2022-Cus. (N.T.), the request for
conversion was required to be made within one year
from the date of clearance and therefore the request

was time-barred.

3. On appeal, the Commissioner (Appeals) upheld
the rejection vide Order-in-Appeal No.
KOL/CUS/PORT/DC/197/2025 dated 20.06.2025,
holding that the amendment sought after an
inordinate delay could not be permitted and that the

claim had become stale.

4., Being aggrieved by the said Order-in-Appeal,

the present appeal has been filed before the Tribunal.

5. The Ld. Counsel appearing on behalf of the

appellant makes the following submissions:

(i) The Section 149 of the Customs Act 1962,
contains no limitation for amendment of
documents. It permits amendment of any

customs document on the basis of documentary



(ii)

(iii)

(iv)
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evidence existing at the time of export. The only
statutory requirement is existence of
contemporaneous evidence. No limitation
period was prescribed in Section 149 for the
exports undertaken in 2007. Therefore,
rejection solely on the ground of delay is

contrary to the statutory provision.

Notification No. 11/2022-Cus. (N.T.) cannot
operate retrospectively/ The lower authorities
erroneously relied upon the Shipping Bill (Post
Export Conversion in relation to Instrument
Based Scheme) Regulations, 2022. The
impugned exports were completed in 2007,
whereas the Regulations came into force only in
2022. A delegated legislation cannot be applied
retrospectively unless specifically authorised by
the parent statute. Hence, the one-year
limitation introduced in 2022 cannot govern

exports made fifteen years earlier.

Substantive export benefit cannot be denied for
procedural lapse. The exports were genuinely
effected under valid EPCG Authorisations and all
documentary evidence existed at the time of
export. The omission to mention the EPCG
license number in the Shipping Bills was purely
clerical and procedural mistake. It is settled law
that substantive benefits under export
promotion schemes cannot be denied for
procedural infractions when eligibility s

otherwise established.

The CBEC Circular dated 23.09.2010 supports
conversion on merits. CBEC Circular No.
36/2010-Cus. recognizes the power of

conversion/amendment under Section 149



(v)

5.1.
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based upon contemporaneous documentary
evidence and eligibility under the export
promotion scheme. The Appellant satisfies all

such requirements.

The Circular-imposed limitation cannot override
the statute. Even assuming that Circular No.
36/2010 prescribed any limitation, such
limitation could not override Section 149 which
did not prescribe any time limit. The power to
curtail a statutory right cannot be exercised

through executive instructions.
The appellant relies on the following case laws:
a. Union of India v. Mahalaxmi Rubitech Ltd.

The Hon'ble Supreme Court dismissed the
Department's challenge and thereby affirmed the
Gujarat High Court's view that Paragraph 3(a) of
CBEC Circular No. 36/2010 prescribing limitation
for conversion of shipping bills was ultra vires
Section 149 of the Customs Act.

b. Gupta Enterprises v. The Commissioner of

Customs.

No prescribed limit for filing an application for
conversion or amendment of documents u/s 149
of Customs Act 1962 where CESTAT allows the

conversion

These judgments directly support the appellant's

case.

5.2.

In view of the above submissions, it is prayed

that the present appeal may be allowed, by directing

the Revenue authorities to pass an order under
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Section 149, allowing the conversion of Free Shipping
Bills to Shipping Bills filed claiming the EPCG benefits.

6. The Ld. Authorized Representative appearing on
behalf of the Revenue submits that the appellant had
cleared their consignments under Free Shipping Bills,
but much later after more than 8 years, they have
filed their request to amend the same in terms of
Section 149 of the Customs Act, 1962; that such
inordinate delay is not permissible since the Circular
issued on 23.09.2010, has clearly stated that request
for such amendments should be made within 3
months from the date of exports. Hence, he justifies
the rejection of the amendment request by the lower

authorities.

6.1. He further submits that in respect of Free
Shipping Bills, no examination is carried out; on the
other hand, where the exporter claims the benefit of
EPCG and DEEC etc., the export consignments have
to be examined as has been specified under Circular
No0.6/2002-Cus dated 23.01.2002. It is his submission
that the request to change the Free Shipping Bill to
EPCG based Shipping Bill would result in amending the
Shipping Bill wherein no examination has taken place;
that after 8 years from the date of export, such

examination would not be possible.

6.2. In the rejoinder, the Ld. Counsel for the
appellant submits that the goods in question, is iron
ore; the export consignments are invariably examined
to test the Fe content and therefore, even in these

cases, the examination would have taken places.

6.3. But the Ld. Authorized Representative of the
Revenue counters the same on the ground that at the

time of export of these goods in 2007, the Export Duty
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was on Ad valorem basis and the Duty was simply
payable based on the per ton of the goods exported;
that since there was no necessity to know the
Fe content of the iron ore, the goods were not
subjected to any examination. In view of all these
submissions, it is prayed that the appeal may be

dismissed.

7. Heard both the sides and perused the

documents placed before us.

8. It would be important to go through the relevant
provisions of Section 149, Notification No. 11/2022-
Cus. (N.T.) dated 22.02.2022, CBEC Circular No.
36/2010-Cus. dated 23.09.2010.

= Section 149 of the Customs Act, 1962:

“"149.Amendment of documents. -
Save as otherwise provided in sections 30
and 41, the proper officer may, in his
discretion, authorise any document, after it
has been presented in the customs house
to be amended in such form and manner,
within such time, subject to such
restrictions and conditions, as may be

prescribed :

Provided that no amendment of a bill of

entry or a shipping bill or bill of export shall

be so authorised to be amended after the

imported goods have been cleared for
home consumption or deposited in a

warehouse, or the export goods have been

exported, except on the basis of

documentary evidence which was in

existence at the time the goods were

cleared, deposited or exported, as the case

may be:
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Provided Further that such authorisation or
amendment may also be done electronically
through the customs automated system on
the basis of risk evaluation through

appropriate selection criteria :

Provided Also that such amendments, as
may be specified by the Board, may be
done by the importer or exporter on the

common portal.”
(Emphasis supplied)

9. Our Observation: It is mandated that as a
general rule, the amendment for the Shipping Bill
should not be permitted after the goods have been
exported. But exception to this Rule can be made, if
the documentary evidence was in existence as on the

date of export.

= Notification No. 11/2022-Customs (N.T.) dated
22.02.2022:

Notification No. 11/2022-Customs (N.T.)
New Delhi, the 22" February, 2022

G.S.R. (E).— In exercise of the powers
conferred by section 157 read with section
149 of the Customs Act, 1962 (52 of 1962),
the Board, hereby makes the following

regulations, namely:-

1. Short title and commencement. -
(1) These regulations may be called the
Shipping Bill (Post export conversion in
relation to instrument based scheme)
Regulations, 2022.

(2) They shall come into force on the date of

their publication in the Official Gazette.




Page 8 of 38

Appeal No.: C/76318/2025-DB

(3) These regulations shall apply to shipping
bills or bills of export filed on or after the date
of publication of these regulations in the
Official Gazette.

3. Manner and time Ilimit for
applying for post export conversion of
Shipping Bill in certain cases. - (1) The
application for conversion shall be filed in

writing within a period of one year from the

date of order for clearance of goods under

sub-section (1) of section 51 or section 69 of

the Act, as the case may be:

Provided that the  jurisdictional
Commissioner of Customs, having regard to
the circumstance under which the exporter
was prevented from applying within the said
period of one year, may consider and decide,
for reasons to be recorded in writing, to extend
the aforesaid period of one year by a further

period of six months:

Provided further that the jurisdictional Chief
Commissioner of Customs, having regard to
the circumstances under which the exporter
was prevented from applying within the said
period of one year and six months, may
consider and decide, for reasons to be
recorded in writing, to extend the said period
of one year and six months by a further period

of six months.
(Emphasis supplied)

10. Our Observation: This Notification is effective
from 22"d February 2022 and nothing is mentioned
towards the same having any retrospective effect. It

is also seen that the application for conversion should
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be filed within one year from the date of the order for
clearance of goods. This time limit is extendable by
the jurisdictional Commissioner by six months and
another six months period can be extended by the

jurisdictional Chief Commissioner.

= CBEC Circular No. 36/2010-Cus. dated
23.09.2010:

CIRCULAR NO. 36/2010-CUSTOMS

Dated : 23rd September 2010

Sir/Madam,

Subject : Conversion of free shipping bills
to export promotion scheme shipping bills
and conversion of shipping bills from one

scheme to another - Reg.

I am directed to invite attention to the
Board’s circular No. 4/2004-Cus., dated 16-
1-2004 which debars conversion of free
shipping bills to Advance
License/DFRC/DEPB shipping bills and
allows conversion of shipping bills from one
export promotion scheme to another only
where the benefit of an export promotion
scheme claimed by the exporter has been
denied by the DGFT/MoC&I or Customs due

to any dispute.

2. It has been represented to the Board that
the norms for allowing conversion of
shipping bills may be relaxed and the
Commissioners should be allowed to
consider requests for conversion of shipping
bills from free to export promotion scheme
and from one export promotion scheme to

another on a case to case basis depending
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on the merits of the case. It has also come

to notice of the Board that the Tribunals in

a series of judgments have held that

amendment to shipping bill after export of

goods is governed by the proviso to section
149 of the Customs Act, 1962 and if the

requirements of the said proviso are

satisfied, conversion of shipping bill should

be allowed. The conversion of the shipping
bill from one scheme to another cannot be
linked with denial of benefit of one scheme
by DGFT/MoC&I or Customs due to some
dispute as no such condition for
amendment of shipping bill has been
provided in section 149 of Customs Act,
1962.

3.The issue has been re-examined in light
of the above. It is clarified that
Commissioner of Customs may allow
conversion of shipping bills from schemes
involving more rigorous examination to
schemes involving less rigorous
examination (for example, from Advance
Authorization/DFIA scheme to
Drawback/DEPB scheme) or within the
schemes involving same level of
examination (for example from Drawback
scheme to DEPB scheme or vice versa)
irrespective of whether the benefit of an
export promotion scheme claimed by the
exporter was denied to him by DGFT/DOC
or Customs due to any dispute or not. The

conversion may be permitted in accordance

with the provisions of section 149 of the

Customs Act, 1962 on a case to case basis

on _merits provided the Commissioner of

Customs is satisfied on the basis of

documentary evidence which was in
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existence at the time the goods were

exported, that the goods were eligible for

the export promotion scheme to which

conversion has been requested. Conversion

of shipping bills shall also be subject to
conditions as may be specified by the
DGFT/MOC. The conversion may be allowed

subject to the following further conditions :

(a) The request for conversion is made by

the exporter within three months from
the date of the Let Export Order (LEO).

(b) On the basis of available export
documents, etc., the fact of use of inputs
is satisfactorily proved in the resultant

export product.

(c) The examination report and other
endorsement made on the shipping
bill/export documents prove the fact of
export and the export product is clearly
covered under relevant SION and of
DEPB/Drawback Schedule as the case

may be.

(d) On the basis of S/Bill/export documents,

the exporter has fulfilled all conditions of

the export promotion scheme to which

he is seeking conversion.

(e) The exporter has not availed benefit of
the export promotion scheme under
which the goods were exported and no
fraud/declaration/manipulation has
been noticed or investigation initiated

against him in respect of such exports.

4. Free shipping bills (shipping bills not filed
under any export promotion scheme) are

subject to ‘nil’ examination norms.
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Conversion of free shipping bills into EP
scheme shipping bills (advance
authorization, DFIA, DEPB, reward schemes
etc.) should not be allowed. However, the
Commissioner may allow All Industry Rate of
duty drawbacks on goods exported under
free shipping bills, without conversion of
such free shipping bill to Drawback Scheme
shipping bill, in terms of the proviso to rule
12(1)(a) of the Customs, Central Excise &

Service Tax Drawback Rules, 1995.

11. Our Observation:

(a) Conversion is to be permitted based on the

merits of each case.

(b) Request for conversion to be made by the
exporter within three months from the date

of Let Export Order [This condition stands

set aside by various High Courts]

(c) The Exporter should have fulfilled all the
other conditions towards the Export
Promotion Scheme for which he is seeking

conversion

12. We have gone through the Letter No.
CUS/ASS/MISC/1090/2024-EXP dated 11.11.2024,

which is reproduced below:
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) ‘fz“”ﬁww. Bz 3
- 3 x
Tel: ()}3_23”1“ JUSE SIS

TAT (4. 9 ) -700001
3 Fax \t\:l’ﬂ’;f ’ ‘ ’
090/2024-EXP

WB) - 700001

port-cuskoll@gov.in

Date:11-11-2024

M/s. Roy Global Tr.
P-537’ Hernan
15t Floor, Kol,

ading Pyt Ltg,

ta Mukhopadh
yay S i
-700029 Y Sarani

Sub: R i
100 i;‘}g?ﬁg%%nfm\ggmngi free shipping bills 001077 dated
bill for ated 05.02.2007, 5263048 dated 07.02.2007 into shipping

Gentleman,

Please refer to your letter dated 13.08.2024 on the mentioned subject wherein it
has beer requested for conversion of frae shipping bill into shipping bill for EFCG.

As per Shipping Bill (Post export conversion in relation fo instrurient based
scherne) Regulations, 2022(Notification No. 11/2022-Customs (N.T.)), the
request for conversion has to be made within 01 year from the date of order for
clearance.’

In view of above, the request of ihe conversion ! Free Shipping Bill into
Shipping Bill for EPCG may be denied as being “Time Barred”.

Signed by Sankar Biswas

Date: 11-11-2024 17:03:45
SANYAR BISWAS
ASSISTANT COMMISSIONER
Export Section (EGM)
Custom Hnuse, Kelkata

13. The relevant portion of the Order-in-Appeal No.
KOL/CUS/PORT/DC/197/2025 Dated 20.06.2025 is
reproduced below:
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*3. The issue has been're-exam;‘nedh light of the above. It is clarified that
Commissioner of Customs may allow conversion of shipping bills from schemes
involving more rigorous examzna:tlon to schemes involving less rigorous examination(for
examnple, from Advance Authorization/DFIA scheme to Drawback/DEPE scheme) or
within the schemes involving same level of examination (for example from Drawback
scheme to DEPB scheme or vice versa) irrespective of whether the benefit of an export
promotion scheme claimed by the exporter was denied 1o him by DGFT/DOC or
Customs due to any dispute or not. The conversion may be permitted in “°°°'d‘.m°e
with the provisions of section 149 of the Customs Act, 1962 on a case tocase basts o
merits provided the Commissioner of Customs is satisfied, on the basis of documentary
evidence which was inexistence at the time the goods were exported, that the goods

1 ] requested.
were eligible for the export promotion scheme to whichconversion has been qu e
Il also be subject to conditions as may be specified by

Conversion of shipping bills sha '
be allowed subject 1o the follouwing further

theDGFT/MOC. The conversion may

conditions:
Page 9 of 11
@)  The regues -
1 t for conyerss
ofhm%m%m?webyt“e@owmmmmmﬁmﬂw
b)

iy
e export documents etc., the fact of use of inputs is
ant export product.

dj On the basis . . :
of the : of S/ Bill/ export documents, the exporter has fulfilled all conditions
SXport promotion scheme to which he is seeking conversion.

e} The exporter has not availed benefit of the export promotion scheme under which
the goods were exported and no fraud/ misdedlaration / manipulation has been noticed
or tnvestigation initiated against him in respect of such exports.*

11. The appeil&nt has cited case of Union of India vs Mahalaxmni Rubitech Ltd. in
2023 (385) E.L.T. 99, S.C where-in Hon’ble Supreme Court upheld the Gujarat High
Court’s raling that Para 3(a) of Circular No. 36/2010 (three-month lLimit)] was
nltravires Section149. In the cited case, the exporter preferred an application dated
28th January 2019 requesting the Commissioner of Customs to allow the
amendment of 41 shipping bills filed during the period between October, 2017 and
November, 2018 by converting such shipping bills intc drawback shipping bills by
mentioning the claim for duty drawback on the shipping bills and invoices. The writ
applicant invokéd Section 149 of the Customs Act, 1962.

However, the factual matrix of Mahalaxmi Rubitech is materially distinct from the
present case. In the referred case, there wasn't an inordinate delay in filling the
amendment application and the same was filed within two years which the Court
deemed reasonable, but in the present case, there is a delay of approx 8 years from
firet application dated 06.04.2015 and 17 years from follow-up application for
amendment vide letter dated 13.08.2024. The appellant has failed to provide any
valid justification for this protracted delay, nor has they demonstrated circumstances
preventing timely compliance. The delay here is beyond the reasonable time of three
years and the amendment cannot be allowed for indefinite period. A legal claim
cannot be enforced if there is a long delay in asserting the right or the claim.

Page 10 of 11
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Boing f, )
PPellant ang find & lacts ang discussion, I reject the appeal filed by the

CUS/ASS/MISC/ 1090/2024-

Ety In the order communicated vide letter F. No.
XP dated 11.11.2024 passed by the lower authority.
et /Date: -

m Tpadf / ebjyoti ,C?hakravarty
i e 3rgE (i), HEH BISW BBl

Commissioner of Customs (Appeals)
Copy to: - - ; Custom House, Kolkata.

> El;:e;n !;i]::lhant— M/s Roy Global Trading Private Umitﬂ!M' ty
ukhopadhyay Sarani, Kolkata ~T0007 Bgganr, T wraw ( srfvery

2. The Respondent — Deputy/Assistant Comnﬁssionﬂmw v (A”“:)'rt

Section (EGM), Custom House, Kolkata-700001."" ouse. wa

3. The Chief Commissioner of Customs, Kolkata Customs Zone

House, Kolkata. ’

The Commissioner of Customs (Port), Custom House, Kolkata

Guard File.

Office Copy.

Custom

anh

For Commission f Customs (Appeals)
om Heouse, Kolkata.

14. From the letter dated 11.11.2024 and the above
extract of the Order-in-Appeal, we find that the sole
ground on which the request for amending the Free
Shipping Bill to EPCG applied Shipping Bill is on the
ground of ‘time-bar’ alone. No other grounds have
been taken on account of non-examination of the
consignments at the time of exports or towards non-
fulfilment of any other condition specified for the EPCG

based exports.
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15. We have for reference the following case laws

dealing with the issue of time-bar in such cases:

= M/s. Colossustex Pvt. Ltd. v. Union of India [2024
(387) E.L.T. 277 (Bom.)]

“"15. It is on such backdrop, the rival contentions

have fallen for our consideration. At the outset, we

may observe that prior to the amendment of Section
149 by the Finance Act, 23 of 2019, i.e. prior to 1st
August, 2019, admittedly, there was no authority

and/or any power vested with the Central

Government to prescribe any timeframe and/or

restrictions and conditions to be imposed on

amendment of the documents as Section 149 would

stipulate. It is admittedly during the prevalence of the
provision as it stood prior to the 2019 amendment,
that the Circular in question (impugned Circular No.

36/2010) came to be issued. The impugned Circular

could not have prescribed any time limits when the

substantive provision of Section 149 of the Customs

Act itself did not confer such power on the Central

Government and, hence, for such reason, the

impugned Circular prescribing the time limits was per

se contrary and ultra vires of Section 149 of the

Customs Act. The Central Government could exercise
power, provided such a power and authority was
conferred by Section 149 of the Act, which is the only
provision under the Customs Act, which provides for

amendment to the documents. It was, thus, not

permissible for the Central Government to issue the

impugned Circular and, more particularly, prescribing

the timelines in Paragraph 3(a) when it provided that

a request for conversion be made by the exporter

within three months of the date of the Let Export

Order, only when such request would be considered.

Thus, in _our opinion, the said Circular itself was

rendered bad and illegal and was contrary to the

provisions of Section 149 of the Customs Act.
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22.We are also inclined to subscribe to the view taken

by the Gujarat High Court in the case of M/s.

Mahalaxmi Rubitech Ltd. when the Division Bench,

considering the purport of Section 149, as it stood

post-2019 amendment, has held the Circular to the

extent it incorporates Para 3(a) was ultra vires of

Article 14 of the Constitution of India as also ultra

vires of Section 149 of the Customs Act, 1962. In our

opinion, the Assistant Commissioner could not have

been oblivious of the settled position in law that once

the Gujarat High Court had struck down the Circular

considering that the Customs Act has a pan-India

operation being a Central Act, following the decision

of the Supreme Court in Kusum Ingots & Alloys Ltd.
v. Union of India and Anr. [(2004) 6 SCC 254 = 2004
(168) E.L.T. 3 (S.C.)]. The decision of the Gujarat
High Court on the Circular in question was applicable

and binding _on all the customs _jurisdictions

throughout India.”

= M/s. Arvind Smart Textiles Ltd. v. Commissioner
of Customs [(2024) 15 Centax 73 (Tri.-Mad)]:

"6. On perusal of the impugned order, it seen that the

Original Authority has held in Paragraph 8 that as the

request for amendment is made after three Months'

time as prescribed in Board Circular No. 36/2010
dated 23-9-2010, the request cannot be granted. The

very same issue was considered by the Tribunal in the
case M/s. Autotech Industries (India) Pvt. Ltd.
(supra). The Board Circular was also considered by
the Tribunal to hold that during the relevant period,
there is no specific time limit prescribed in Section
149 to request for amendment of shipping bill. The
relevant Paragraphs of the decision of the Tribunal

reads as under:-
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"40. Reverting to the case on hand,
although no limitation has been prescribed
in Section 149, an assessee cannot be
permitted to take undue advantage. The
remedy of amendment under Section 149
should be sought within a reasonable time.
We have already expressed our view that
there is inordinate delay in filing the
application for amendment under section
149 of the Customs Act, 1962. We then
have to consider what would be the
reasonable period for entertaining an
application under section 149 of the

Customs.

41. The Customs Act, 1962 being a
special law and a complete code in itself it
would not be proper to pull in the limitation
period under the Limitation Act, 1963 and
make it applicable to Section 149. More so,
because Section 149 does not deal with
any recovery of duty or refund of duty. It
is a section merely to permit amendment
in documents. Amendment is purely a
procedural requirement. The legislature in
its wisdom has not prescribed either in the
Act or Rules a time limit to fulfil this
procedural requirement. The consequence
of such amendment as already stated, is to
claim refund of duty suffered on inputs in
the nature of drawback. The Limitation Act
limits the period for filing a suit for
recovery of money to three years. As per
Article 137 of the Schedule to The
Limitation Act, 1963 any application for
which no period of limitation is provided
elsewhere is three years from the time
when the right to apply accrues. We are

unable to refrain ourselves from being not
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persuaded by these provisions in the
Limitation Act to hold that a period of three
years would be a reasonable time for filing

an application under section 149.

42, The application dated 9-10-2015
contains request for amendment of
Shipping Bills for the years 2012 to 2014.
It gives details of shipping bills for three
years (Jan., 2012 to Dec., 2014). The
second application dated 25-1-2016 made
by the appellant is only an afterthought by
which appellant has included Shipping Bills
from the year 2000 to 2011. We hold that
there is unreasonable delay in filing the
request for amendment of Shipping Bills
from the year 2000 to 2011 and the order
of rejection in respect of these Shipping

Bills is just and proper.”

7. The Hon'ble High Court of Bombay in the case of
Colossustex Pvt. Ltd. v. Union of India [2023 (9) TMI
313/(2023) 11 Centax 57/2024 (387) E.L.T. 277

had occasion to consider the Board Circular

prescribing a period of three Months to request for

amendment of shipping bill. The Hon'ble Court held

that as Section 149 prior to its amendment, does not

prescribe _any time limit, the Board vide Circular

cannot impose a time limit so as to decline the

request for amendment of shipping bill.

8. After appreciating the facts and following the

decisions cited supra, we are of the considered

opinion that the rejection of request for amendment

of shipping bill is not justified. The impugned order

is set aside. The appeal is allowed with consequential

relief, if any, as per law.”
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M/s. ADF Foods Ltd. v. Commissioner of Customs,
Nhava Sheva-II [Final Order No. 86108 of 2025;
Date of Decision: 17.07.2025; Customs Appeal No.

86244 of 2025 — CESTAT, Mumbai]:

“Partial rejection of conversion request made under
Section 149 of the Customs Act, 1962 of 2463
shipping bills through which Appellant had exported

goods namely Namkeens, Mixtures/Mixed Pickles,

Vegetable Pickles etc. between the period
01.10.2014, and 31.12.2020 solely on the ground of

limitation as 1767 numbers of shipping bills were

pertaining to the period beyond three years of

export, is assailed in this appeal.

5. We have gone through the appeal paper book,
relied upon decisions and written submissions made

by adversaries. At the outset, it is to be placed on

record that M.P. Steel Corporation judgment of the

Hon'ble Supreme Court passed in the year 2015 is

the authoritative pronouncement of application of

the Limitation Act to the proceedings dealt before a

Tribunal or a Quasi-Judicial Authority, which has

encompassed divergent decisions on the issue and

has laid down the law on this issue. With reference

to the judgement passed by Hon'ble Supreme Court
in the case of Commissioner of Sales Tax, UP,
Lucknow Vs. Parson Tools and Plants, Kanpur,
[(1975) 4 SCC 22] that has been further reiterated
in Consolidate Engg. Enterprises Vs. Principal Secy.
Irrigation Deptt. reported in (2008) 7 SCC 169, it
has been held that Limitation Act prescribes the
period of limitation only to proceedings in Courts and
not to any proceedings before a Tribunal or Quasi-
Judicial Authority and consequently Section 3 as well
as Section 29(2) of the Limitation Act will not be
applied to proceedings before the Tribunal to
appeals or applications before it, unless expressly

provided (para 44 concurring judgment of Hon'ble
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Justice Raveendran). It was further held in the said
judgment, with reference to para 22 of the decision
in Kerala State Electricity Board Vs. T.P.
Kunhaliumma, [(1976) 4 SCC 634] delivered by a
Three Judges Bench that Article 137 of Limitation
Act, 1963 will apply to any petition or application
filed under any Act in a Civil Court and therefore, in

M.P. Steel decision it was ultimately concluded in

para 28 that Suits, Appeals or Applications as are

referred to in the Schedule are only related to Courts

and not to Quasi-Judicial bodies or Tribunal and

therefore, only when a Suit, Appeal or Application of

the description in the Schedule is filed in a Court

under a Special Local Law, Section 29(2) gets

attracted.

5.1 From the above discussion it can be concluded
without any doubt that Section 29(2) that deals with
saving clause or Article 137 prescribing 3 years
limitation for filing an application are not applicable
to the proceedings initiated before a Quasi-Judicial
Authority or Tribunal, for which a specific time limit
can’t be imputed to conversion of a shipping bill as

Section 149 itself has not provided any such time

limit and also categorically incorporated in its body

that such conversion can be done on the basis of

documentary proof (since after export no other

material object would be available for such

inspection). Therefore, when conversion from one

scheme to another scheme would be beneficial to

the exporter and there is no time limit available to

carry out such conversion it would not be prudent

and proper to fix a stipulation of 3 years of period

from the date of export to enable the Appellant to

convert shipping bills from one scheme to another

scheme, on which score alone the rejection order

passed by the Commissioner is unsustainable in law.
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9. Though we have discussed other aspect agitated

in the appeal which are not required for the reason

that the sole ground of rejection of conversion

beyond the period of 3 years by the Commissioner

was _related to the application of Article 137 of the
Limitation Act, which is held by the Hon'ble Apex
Court as not applicable, there remains nothing more

to deal with the appeal except in declaring our views
that shipping bills from Sr. No. 1 to Sr. No. 902 of
Annexure-1 _and Sr. No. 1 to Sr. No. 865 of

Annexure-2 covering period from 12.08.2013 to the

end of 2020 can be validly converted from drawback

to DFIA scheme and in exercise of our Appellate

jurisdiction, we do so. Hence the order.”

16. From the above decisions of the High Courts and

the Tribunal, it can be concluded as under:

(@) The time limit of 3 months at Para 3(a) set
in by the CBIC vide Circular No. 36/2010-Cus.
dated 23.09.2010, has been unequivocally held
to be ultra-vires the Customs Act 1962. Hence,

the same has no application.

(b) The time limit of one year has been brought
in vide Notification No.11/2022-Cus. (NT) dated
22.02.2022, which is applicable from that date
and has no retrospective effect. Therefore, the
time limit given therein cannot be applied for
the cases where the exports have taken place

during the earlier period.

(c) In the cited decision of the Mumbai Tribunal
- Final Order No0.86108/2025 dated
17.07.2025, the Tribunal has relied on the
Judgements of Hon’ble Supreme Court in the

case of M.P. Steel Corporation v. Commissioner
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of Central Excise [2017 (50) S.T.R. 205 (S.C.)],
Commissioner of Sales Tax, UP, Lucknow v.
Parson Tools and Plants, Kanpur [(1975) 4 SCC
22], Consolidate Engg. Enterprises v. Principal
Secy. Irrigation Deptt. [(2008) 7 SCC 169],
wherein it has been held that the period of
limitation set under Limitation Act prescribes
the period of limitation only to the proceedings
in Courts and not to any proceedings before any
Tribunal or quasi-judicial authority. Accordingly,
it has held that the conversion request made
after 3 years, is required to be entertained by

the Customs Department.

17. As a result, going by the factual details and the
cited case laws, we hold that the application of the
present appellant seeking to amend the Free Shipping
Bills of Entry to EPCG Shipping Bills cannot be rejected
on account of time-bar as has been done by the lower
authorities. Therefore the impugned order is set aside.
The Revenue authorities are required to take up the
conversion request letter and allow the conversion of
the Free Shipping Bills to EPCG Shipping Bills if all the
documentary evidence are found to be proper. We
direct the Revenue authorities to do so within 8 weeks

from the date of receipt of this order.

18. The Ld. Authorized Representative of the
Revenue had raised the issue of non-examination of
the consignments and the directions contained in the
Circular No. 6/2002-Cus. dated 23.01.2002.

18.1. From the initial Order dated 11.11.2024 and the
impugned Order-in-Appeal, we find that this issue was
not raised at all by both the authorities. Hence, we are
not required to address this issue. We also find that

the rejection of the amendment request was solely on
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the ground of time-bar. However, in order to not make

the appellant suffer another round of litigation on such

issues, we have taken up this issue also, since it has

been raised by the Ld. Authorized Representative.

19.

We have for reference the sample extracts of

the relevant documents like Shipping Bill, Export Duty

payment details,

Invoice and Bank Realization

statements, which are reproduced below:

Sample copies of Shipping Bills:

W7 WA
.QJ!L ;;_,. nusauroao 1‘*:;, ‘Lt o[ trron Tracs Coavar W eagan undfer:
{50 ,.'-'.o 57, CLORGEGHZERRACT peeen i ,l—-
(EVEL Ptasmn AUSTRANIL 6000 ZAECBDIN YO,
.;;-l,:u Lo Y Joind Ventures | |
¥ 13131 -, fupos Ceedit | | Others | |
st e ucHa. Reqy #1845% ¥2003 Nifz AparovabCie. to. & Dato
#ea ALFEING & CLEARING sciNey S0, oasﬁgsg N
S R L ST — 9-5-
26“3,}'1:.!‘...!4 T.,%0L-23 e pr—r—
g Outright Salo (]
Ceazigniment Eapart | ]
CRIET I :: autu'....cn EHIN Othats I
fw,,,l/‘_n.)u. No.”, "906 o ot
S XEIG rt-of
T 01-0202/07 v il Ee s R LA, S
ToX Couritry ol Destinaticn = Exchang WSidolCa c Finwoico . 1-
l%’;‘u;zu TP I I “euli—® Ue's[:s'_f FORT A T
W "%1‘1.‘?&* s .a:mce‘uh«-w««w« b e etiels . SR :
; : U 3
‘ZRot-ouEiFIuBy . T ] .
PB63.55 . 268605000 ’-\\
(LSS HOISTUEE. 4.08" . - | A
k 0115
(p2 ;.1:. A5 PEX INV.) 7975 7 12
¢6'§“d'6 ooo 11, (SUNTESTX THGUSAD EIGUT HUUDRED BICUTY HR ounY)
-
]{ coo.ooorv:.(zmnsvcm--HOUBAHD M2 ONLY.)

1wuqunnmagvg;p-gaqnn SEVBNIZLACY PIPIYNOUSMMD onx BUNDEED . azvmrxa:x

.eren't.-/

Tl i

rabh 'u‘uvd.ae Y

Aeraurd

IIIB:.‘. -

1507,-50.1.76‘.‘0_0

w2z OR whare pct
Mcwmbuuﬁv-mm didp;m

uass.,

= Cunancy.

Amard

1‘7,06.'!.380.‘00_"

P A

ATy

{o400000404

72y

)




'

Cu‘a'

W,

f~

| / N 4.
r A AL eh TLeTae#

1
Toloniis uss

< - -
K k - A Y L
¢ . Peeaid L)
Brins Nozi= f'-,.-'.—) {175, 1
iwea S - A2 """"-l".\.u—;

Page 25 of 38

Appeal No.: C/76318/2025-DB

Edippiay B Tor Digerd Qb 0res)
¢3 Mo i SZEI3IT [ ERITI/ETW EA0 Reatlsalion Date
BIRLFPSEERICLHEE M/S.RAJESH SHIFPING & CLERRING RGINC 7
C!E...h"‘-':;_; i \-'.""‘:v-f-u-.u S.:l?im. “ \.:.....\'Ll:»c‘..\:..l.'c Frodee __,/CL/Z‘N, 161351
_ {Tais u.x~.u..n NL-W3s not opened Tor sliysicsl cx1m1u1‘1on by Custom<)
port of Loz-Code @ IRCCYU! State of Orfgin @ WESYT 3ENGSL _
' EXPCATER DETAILE CONSTGREE
[ 065028288 ( ) FAM Ko, i REDCRIEAZCFTOS! . ' Wk
¥ ROY CLCTAL TRALING “ﬂ‘m £ LINIYED, CELEEN WORLD Ll\ltl\a’f\1<c le :
{pranch &0 € 4, LYONS RANCE, £7H FLOOR, (SUBSIDIARY, OFALSG! RCSOURCES:PTY-
""Ll'FTn, W&, ; ‘.T:‘JL‘C"FL :8.‘».;5! GEU:\CES-,,H‘J\ : :
L N PERTII STEFI nusm LI.‘\.G""" 5 F
3 tagd & ,\:l W f’;':I w\}\‘} 3

)
ROV

-~v -\fan‘OSS m (Hrsﬁ‘*_'v‘g

‘\

\l l’. ¥
‘,givcr Jo?i,,i ﬁy.j%:{\“g ;

th/.

*@ﬁ" i

{00
,,,s.(; TS)} ﬂ'r'ﬁ&

297 v/2007~ 2 LURCNO:

-,

L

ol g
\

¢ 76%9“4“

T
N

lec (g N SD
J@ it

L

nL;
‘. *, lv,A

.

({
™

I MO0k i
1"‘




Page 26 of 38

Appeal No.: C/76318/2025-DB

= Sample copy of Invoice:

Sy - R st Mo 4 N
. : INVOICE 54
g INVOICE NO, & DATE stpomen's REF
150t} :.09:1 TRADING PVT. LTD. NIL & DT. 09.05.2007 3 513
B oiis RANGE, 6TH FLOOR, KOLKATA, BUYER'S REF, NO. & DATE : %\7
“:01. INDA
gos OTHER REFERENCES
W BUYEN: (IF OTHER TIIAN CONSIGNEE) ~ ~~
5 WORLD ENTERPRISE LTD :
iary of LSG Resolrces Pty Lid)
~£L28, 140 ST GEORGES TERRACE
ZTHWESTERN AUSTRALIA 6000
Country Of Origin Of goods Country of Final Destination
INDIA CHINA
t -|Terms of Delivery and Payment
r"wfier by: Place of Receipt by Pre-carrior UNDER L/C
e of the Carrying Vessel [Port of Loading
JLU-HAT - HALDLA PORT, INDLA
zﬁﬁ&charge Final Destination
EMAIN PORT, CHINA ONE MAIN FORT, CHINA
Quantity Quantity Rate Amount
e . MY MT FOB FOB. .
UsD IN USD
. 63.5% IRON ORE FINES .
og:(‘founoom'
WNTRY OF ORIGIN INDIA WET QUANTITY 28000.000
SATE LESS MOISTURE ~ 4.0 5CT
DRY QUANTITY 26850.000 26850,000 63.50 1,706,850.0
; DRY MT PER DMT
0UNG 11 BULK
i ’ e’ "BASED ON 63.5% FE FRACTIONS PRORATA
(& . &/
7 1
gl G
Lo ] Tz
o Total USD | 1,706,680.00

“rds) "USD SEVENTEEN LACS SIX THOUSANDS EIGHT HUNDREDS EIGHTY ONLY,

no:gg%%mmwamm—

Rten:
FTIFY THAT INVOICES IN ALL RESPECTS TRUTH AND CORRECT \ £ 5T
&0 bESGUPTION OF GOODS REFERRED THERIN QubinG hunif. Signatory
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= Sample copy of Bank Certificate of Export and

Realization:

F A
DANK CERTIFICATE OF | EXPORT AND °REALISATION
. [ORM NO.X >

: { i 1e> 700 069
To THE JT, DIRCCTOR GENERAL OF FOAEIGN TRADE, 4, U,hn?‘dl!ll‘gm " .
Prilid, ™ Kolkata-700001 hereby declaru that . N
e L rava s ducomeatary ;.‘.l’."'u'.“.l‘;'y’xﬁ" BARKOF TN, oonnu'ta:'li BRANGH, DALLYGUNGE, 53 A Garlahat Road ,KOLKATA = 700 019 for Callection / Negotlation / Purchare

a3 par particulars ghven Nersunder. ¢
~ = T =  Freght Injurance Whether the | o value / ron
. Oescription oL | . $ . * Amount 31 Commission / | - export i¢in fue actually’ Pateol | corypps|  to. pate n
gy [Foctiziatalnl . sHoflagen/ | piigesnes | SEATESLOT | Corpmor | Aot | Toncount | e | e mea | riaton | Soghoil Y o
Tavoks . autheataated by the | Ao Custom ¢ -~ J8 ofGoods | Lo ion xchange) [i2 207 | Ccompany's il convertible | poceign exchange [ ©FS*PO Mo, | applicante ticenee
o e suienticated- |, o MO rroght oy s neenpe | PATNE currency or In 1 Rupees progeeds
. Shipplng DI . S 5 DR v i 20 Buncey.
%0 TS o Date: bowe = Ate. | Country tame oo s bt Re b Rs. R
) [O [&)] ) o ) [ —_(10) [59) 113) [AE)) (D) (is) [T10) (17
RGTMUEXFOSE 12082007 07 100507  lonCrenes. o " 1DS207 OVEMANPORT, 3 LM% .- s % . fec Rs.60230183.00 ' A%, ©
“(Fe 015%) . Oy s
. AMOUNT ~
REALISED ON
BiNR) 41 06.2007
Wae lurther declare that the aloresald particulars are CNVI;L (l;nlu of Iavoices l\ll'llb.l 10 these exports -nd’C-ummu Aested LV, Cﬂ.cv of 1eievant Shipping Dill Is attached for verification iy tha bank), = :
) . . et : ; EMARS MINING 2 TRUCTICON Py
i Soee's . . G & CONS RU(}TICN PVI 1L(D.
(Oate: 15.06.2007 * ° . Y
» Moyl 5w e i . Slgnature of the Exporter ¢ /\'C.L‘ @ K)D
L X[~
; ; : 7
. Hame In block letters: * MAUROY
. .. . y e 0 . - % Deslgnationt ¥ Director Direcjor
Full officlal address:  * + 4 Lyons Range, Gih Flooe
" £ . Koiata-200 001
Pull Restdential addresss  + 192 0, 'S C Bosz Road

KoMat3-200 040

1;,n|-_uumwwu‘i-n.-'--zﬁ'«mn;léunrtmhm;ﬁnn': z m.n SordotiheShoR T s st
have verirh od'2.P: copy, of the Shipping DNt and eleval

Wa Turther certify that the partkulirs ghv > DO FEP: copy, of the Shipplng Dift and other relevant ¢
(omortsiig "?"",‘.':'.” ‘ -::.r;-;l-:c::l. 110 17 hirvk been vartfled and found 1 Be cormect. Wa hava 2ls0 Verlfled the F.0.0.:
. (UF Insurancs Policy / Coverf Inminmcw Reckipe. - - -

ents of.
 MenUoned.In Col. 14 above with reference 10 followlng documents;-

Government of Indla ) EXIH Bink Line of Credt or expipts, der Deferred Pa) gl » v T i
; e = = s o has n s ned Iy ¢ lefler of credh of exports made agalnst the
:.:. o B  Defirred ? ¢ o CaveriAn endorsementto that effect needs to be endorsed In DRC.
i3 ks 10 certity that'wa have Certified the' "':FOD'é .
found 1564 correct!

m'll.

(1) Bank c3n s &
) FO8 scrmme e
) This’

20. The above documents show that the appellant has
filed the Free Shipping Bills, on which no Physical
Examination was taken up, as was rightly pointed out
by the Ld. A R. It is also seen that the goods exported
are Iron Ore on which the Export Duty @ Rs.300 per
MT has been paid by the appellant. This Export Duty
has been accepted by the Customs and hence, there
cannot be any dispute about the product being
exported. The other documents like Invoice and Bank
Realization statement show that the value of the
exported iron ore has been realized from the overseas
importer. Thus, all the documentary evidence,
corroborating the product exported are available as on

the date of export.
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21. The copy of the request letters filed by the
appellant towards the conversion are reproduced

below:

= Copy of Letter dated 06.04.2015:

- SEaTer 9T

ANNEXURE-C . SEVOTT"&i --:FLCEIPTé |
From Office of 2.’: Coone fiazir of Custems
ROY GLOBAL TRADING PVT. LTD. sl
ALYOMS RANGE, 6™ FLOOR, Lkt .- A

' ] ----------
KOLKATA- 700001 : SL. No..covveee ﬁ_OéLf ....... gonessogffiaih
N -7 7 L —

" o i

The Deputy Commissioner Customs
£xport Department, Customs House
15/1 Strand Road, Kol -1 %

Dear Sir, :
Sub: Conversion of fr}:e shipping bill into Shipping bill for EPCG. '

We humbly submit that we had exported iron ore fines under the following free shipping bills
irrespective of the fact that the same were required to be declared against EPCG licenses:-

Sl.No Shipping Bill No. Items Amount
1 001077 Iron or fines | USD 1706880
Dated- 10-05-2007 ' ‘
2. 5363048 . Iron or fines USD 494400
Dated- 09-02-2007
3. 5362592 . Iron or fines USD 726589.44

Dated- 23-02-2007

Cony of the said Shipping Bills are attached and marked with ANNEXURE- “A” .

Due to inadvertence on the part of our concerned staff as well as on the part of our
CHA who handled the consignment the respective EPCG licenses were missed to record on the body of
the shipping bills. The goods were exported under free shipping bill on payment of Customs duty as
applicable during the material period. :

Now we pray for amendment of the above shipping bills for mentioning the EPCG lice},ses in terms of

section 149 of Customs Act 1962.
The EPCG license during the material period was availed as under, ; : =
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= Copy of Letter dated 13.08.2024:

1
e :
3

}iﬁ}*-ﬁlbba!' frading Pvt. Lid.

!i CIN UBIDDWBZODEPTCN?IBG
M

] 204 hodal i

PA‘I‘E: 13/08/ _ SEVOTTAM RECE&LPY

! Cohtants net erfied

o Offica-of the Cesinissraner of Crebems
# IHE DEPUTY COMMISSIONER OF CUSTOMS Kolkawa (#ORT)
RT DEPARTMENT ' S| No . N S
} i omam s ~nate” ; -5"103;48 . m:?_.
j5/1 STRAND ROAD Fe M\%W e

(OLKATA - 700 001
!,
. SUBJECT: REQUEST FOR CONVERSION OF FREE SHIPPING BILL INTO SHIPPING BILL FOR EPCG

fear Sir,

ﬁth reference to our earlier letter dated 06/04/2015 submitted to your office on the same date (copy
ttached for your ready reference) we humbly request your assistance in converting our Free Shipping
ill into a Shipping Bill for EPCG purposes. We had exported iron ore fines under the following Free

tipping Bill:

Shipping Bill Number: 001077
Shipping Biil Date: 10/05/2007
Amount (Rs.): 7,07,50,176.00
Amount (US $): 17,06,880.00

- - - -
o

Shipping Bill Number: 5362592
Shipping Bill Date: 05/02/2007
Amount (Rs.): 3,20,06,264.83
Amount (US $): 7,26,589.44

Shipping Bill Number: 5363048
Shipping Bill Date: 07/02/2007
Amount (Rs.): 2,17,78,320.00
Amount (US $): 4,94,400.00

hse find the copy of the Shipping Bill attached, marked as ANNEXURE — A.
Bl .
'tslﬁﬂ“}nadver tent error by our staff and our CHA, the EPCG license numbers were not recorded on
htumpg‘“g Bill. The goods were exported under a Free Shipping Bill with payment of applicable

Uty at that time. _

-

Regy, Office: P-537 HEMANTA MUKHOPADHYAY SARANI1ST FLOOR Kolkata WB 700029 IN
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oy-Global Trading Pvt. L1d.

CIN U13100WBZODGPTC107186

¢ request the amendment of the Shipping Bill to include the _EPCG license EUII}EEI;“ s fﬁn::jroﬁz;':mn
g of the Customs Act, 1962. The following EPCG Authorization Numbers shou s ’

« EPCG Authorization Number: 0230002455

+ EPCG Authorization Date: 04/07 /2007
+ Export Obligation (US $): 6,26,879.83

+ EPCG Authorization Number: 0230001888
+ EPCG Authorization Date: 08/11/2006
+ Export Obligation (US $): 10,49,523.07

EPCG Authorization Number: 0230001428
EPCG Authorization Date: 30,/03/2006
Export Obligation (US $): 3,13,659.96
es of the EPCG Authorization Certificates are attached as ANNEXURE - B.
:ommercial invoice, along with the Shipping Bill, was submitted at the time of export, with no
ites regarding the consignment. The request for amendment is based on the documentary evidence
was in existence at the time of export, complying with Section 149 of the Customs Act, 1962,

iy of the commercial invoice is attached as ANNEXURE — C, and the Bank Realization Certificate
| showing proper realization of export remittance is attached as ANNEXURE - D,

indly request you to amend the Shipping Bill from Free Shipping Bill to Shipping Bill for EPCG
rization.

kyou for your consideration and prompt action in this matter.

isincerely,
ROY GLOBAL TRADING PVT. LTD.

torog,
Mrpﬂj, 1 +o 3L

\

"84, Office; p.s37 HEMANTA MUKHOPADHYAY SARANI1ST FLOOR Kolkata WB 700029 I

—
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22. The above letters show that the appellant has
provided all the documents with regard to the exports

and realization of the consideration.

23. We have for reference the following cases decided
by the High Courts and Tribunals, wherein they have
taken the view that Free Shipping Bills can be
converted to Shipping Bills pertaining to schemes like
DEEC / Drawback etc.

= M/s. Gujarat Tea Processors and Packers Ltd. v.

Union of India [(2024) 25 Centax 237 (Guj.)]:

“"12. The Court thus had recognised the fact that the

eligibility of the petitioner to claim benefits under the

MEIS scheme has not been questioned. The only

hurdle was that the shipping bills were free shipping

bills and there was no declaration of intent made.

The petitioner needed to get the shipping bills

amended by incorporating the declaration of intent
as provided under the MEIS and it had taken aid of

various circulars to allow that petition.

14. Therefore, when the petitioner filed an
application for conversion of the shipping bills to
drawback shipping bills from 01.10.2017 to
31.03.2020, para 3(a) of the Circular No.36/2022

was already struck down and therefore the time limit

prescribed therein would not be applicable to the

application made by the petitioner on 01.07.2022

and the respondent no.3 was required to consider
the application for conversion of the shipping bills to
drawback shipping bills as per the provision of
Section 149 of the Customs Act without rejecting the

same on the ground of limitation.

15. In view of the foregoing reasons, the petition

succeeds and is accordingly allowed. The impugned
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order dated 19.04.2023 passed by the respondent
no.3 is hereby quashed and set aside. The matter is
remanded back to the respondent to pass
appropriate order to convert the shipping bills of the
petitioner from 01.10.2017 to 13.03.2020 to
drawback shipping bills while exercising its powers
under Section 149 of the Customs Act, so that the
petitioner becomes eligible for duty drawback as per
Circular no.88 of 2017. Rule is made absolute to the

aforesaid extent. No order as to cost.”

= M/s. Vedanta Aluminium Ltd. v. Commissioner of
Cus. & C.Ex., Visakhapatnam [2016 (344) E.L.T.

288 (Tri. - Hyd.)]:

"6. I have considered the submissions made by

either side carefully. The issue involved is

conversion of free shipping bills into DEPB shipping

bills. It is the case of the appellants that at the time
of filing the shipping bills dated 17-6-2008, they
were eligible to avail DEPB benefit against exports

made, but had omitted to mention the same in the

shipping bill. It is seen from the documents that

772.724 MTs of Calcined Alumina was cleared from
their factory for export under ARE1 No. 2008-09/66,
dated 25-5-2008. It was declared in the said ARE1
form that the export is in discharge of the export
obligation under EPCG Licence No.
05301378737/2/11/00, dated 12-1-2005 and
benefit under DEPB scheme is to be availed. The
same is seen certified by the Customs Officer. It is
recorded therein that a quantity of 386.231 MTs out
of the total quantity (772.724 MTs) cleared is to be
shipped under Shipping Bill No. 8101548, dated 17-
6-2008 and the remaining quantity of 386.231 MTs
is to be shipped vide Shipping Bill No. 8101862,
dated 30-7-2008. The Shipping Bill No. 8101862
dated 30-7-2008 is filed by appellants under EPCG
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and DEPB scheme and the benefit was availed. The
Shipping Bill No. 8101548, dated 17-6-2008 which

is subject matter of the present dispute was filed as

a free shipping bill and DEPB benefit could not be

availed. When the appellants claimed DEPB benefit
for part of the quantity of 772.724 MTs shown in
ARE-I, it can be safely inferred that the non-
declaration of the DEPB benefit in the Shipping Bill
No. 810548, dated 17-6-2008 was only due to a

clerical error. So the observation made by the

Commissioner that the appellants did not declare the

DEPB benefit because they did not intent to avail

DEPB benefit cannot be accepted.

9. In the above judgments, the Tribunal has held
in favour of the assessee and allowed conversion of
the shipping bill under Section 149 of the Customs

Act. The appellant in the present case has sought

amendment of document (shipping bill) under
Section 149 of the Customs Act, 1962. When the

appellant _has satisfied the requirements of the

proviso under Section 149, the Commissioner ought

to have allowed the request for conversion instead

of disallowing the same by applying the Board’s
Circular No. 4/2004. It is also to be stated that
Section 149 does not lay down any time limit for

seeking _amendment of the documents. In Man

Industries (I) Ltd. (supra), the Tribunal observed as

under :-

2.1 ... ... It is not in dispute that the
requirements of abovementioned proviso are
satisfied by the appellant and consequently
Commissioner ought to have allowed the
request for conversion in stead of "bound” by
the terms of a Board circular which laid down
certain situations, only in which conversion

was permitted. That the appellants case was
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not specifically covered by one of the
situations contemplated in the Board’s
circular cannot deny the appellants statutory
right, to seek any amendment & same is lost.
The statutory right, as also the statutory
obligation of the proper officer to amend a
document after its presentation in the
Customs House cannot be curtailed or set to
naught by circulars of the Board. The
approach adopted by the respondent has the
effect of inferring from & conferring upon the
Board circular, a status of a statute overruling
the proviso to Section 149 of the Customs Act,

1962 which is impermissible.

10. From the foregoing, I am of the view that the
rejection of the request for conversion of shipping
bills is unjustified. Applying the ratio laid in the
above judgments which are applicable to the facts of
the case, I hold that the impugned order is not

sustainable.”

24. We have also for reference the following case-law
wherein the High Court and Tribunals have taken the
view that the substantive benefit accruing to the
exporter cannot be denied on account of procedural

infraction, where the defects are curable:

= M/s. Oriental Carbon & Chemicals Ltd. v. Union of
India [2021 (377) E.L.T. 850 (Guj.)]:

"31. There is no dispute that the writ-applicant is

eligible to claim the benefits under the MEIS since

it has admittedly exported the notified goods to the

notified countries as per the scheme of the MEIS.

32.The writ-applicant has been exporting the very
same goods prior to the Foreign Trade Policy,
2015-20, and claiming the benefits under the then
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extant Focus Market Scheme (FMS) and has
subsequently also exported the very same goods

and claimed the benefits under the MEIS scheme.

33.The only lapse is with regard to the inadvertent

non _mention of the declaration of intent as per

Clause 3.14 of the Handbook of Procedures during
the period between 1-4-2015 and 31-3-2015, i.e.
during the initial period of the FTP, 2015-20.

34.The writ-applicant’s shipping bills  were non-
EDI only because the Mundra Port was not an EDI

port.

35.This lapse being a technical or a procedural lapse,

the writ applicant should not be denied substantive

benefits, as held by this Court in the case of

Bombardier Transportation India Pvt. Ltd. (supra).

38.The case of M/s. Gokul Overseas (supra) is

similar to the case on hand. In that case also the

shipping bills were non-EDI and this Court allowed

the petition. That apart, even the Delhi High Court,
in the case of Kedia Agencies (supra), has held that
omission to file declaration for claiming the export
incentive under the erstwhile VYGUY scheme was
not vital and the exporter should be permitted to

amend its shipping bill.

39.1In light of the aforesaid, it would be extremely

unfair and unjust _not to extend the bengefits of the
MEIS to the writ applicant on the ground that it had

exported goods from a non-EDI port.

40.In the result, this application succeeds and is
hereby allowed. The reliefs as prayed for in
paragraphs-27A(i), (ii) and 27B respectively are
granted. Let the entire exercise be undertaken at the
earliest and completed within a period of eight
weeks from the date of receipt of order of this Court

by the concerned department.”
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= M/s. WABCO India Pvt. Ltd. v. Union of India
[2022 (381) E.L.T. 309 (Mad.)]:

"16. The fact that the petitioner has exported goods

and was otherwise _entitled to the benefit under the

aforesaid scheme has not been disputed by the

respondents. There is only a procedural lapse on the

part of the petitioner in failing to exercise the option

in_all _the shipping bill by assuming that one

declaration in the first shipping bill will suffice for

exports as was the procedure prior to the

amendment. Since the scheme is an export incentive

given to an exporter, the procedures cannot be

imposed to deny the substantive benefit under the

Foreign Trade Policy.

17.1In this connection, reference may be made to the

decision of the Hon’ble Supreme Court in the cases

of Commissioner of Sales Tax v. Auriya Chambers of
Commerce [1986 (3) SCC 50 = 1986 (25) E.L.T. 867
(S.C.)] and State of Gujarat v. Ramprakash P. Puri
[(1969) 3 SCC 156] is invited. The Hon’ble Supreme

Court has held that rules or procedures are

handmaids of Justice and not mistress of law.

18.Incidentally, the Learned Single Judge of this
Court in the case of M/s. K.I. International Limited
v. Commissioner of Customs (Appeal- II) and Others
has also granted similar relief as sought for in this

writ petition to the petitioner therein.

19.1In this case, there is only a procedural lapse. If

the petitioner was otherwise entitled to the aforesaid

exporter incentive and was not disentitled to the

same, such benefit cannot be denied. Therefore, I

am of the view that the impugned order passed by

the third respondent has to go as such export

incentives cannot be denied on account of

procedural lapse. Accordingly, the impugned order

passed by the third respondent is quashed and the
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case is remitted back to the respondents to re-
examine the issue as to whether the petitioner had
indeed exported and was entitled to the exporter
incentive under the aforesaid scheme, but for the
lapse of not clicking the correct option in the
System/Web Portal.”

(Emphasis supplied)

25. From the cited case laws of the High Courts, we

get the clarity that even where the request is to

convert Free Shipping Bills to DEEC or to any other

Scheme, the same cannot be denied. It has also been

held that the substantive benefit accruing to the

exporter, cannot be withheld on account of any

procedural infraction. We find that the ratio laid down

in these case laws is squarely applicable to the facts

of the present case.

26. To summarize our conclusion:

(a)

(b)

(©)

The rejection of the conversion request of the
Shipping Bills, on the sole ground of time-bar
is not legal. Hence, the same stands set

aside.

The time limits specified under the Board
Circular dated 23.09.2010 and Notification
No.11/2022-Cus.(NT) dated 22.02.2022
have no application in respect of the Free
Shipping Bills under consideration in the

present appeal.

Even the points raised by the Ld. Authorized
Representative of the Revenue at the time of
Appeal hearing, though not raised while
rejecting the conversion request by the lower
authorities, have been addressed by us and

we find them not to be sustainable.
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(d) We direct the Revenue to take up all the Free
Shipping Bills for conversion to EPCG based
Free Shipping Bills giving due consideration
to all the documentary evidence to be placed

by the appellants.

(e) The conversion process is directed to be
completed within 8 weeks from the date of

receipt of this Order.

27. The Appeal stands allowed as per the above

terms.

(Order pronounced in the open court on 18.08.2026)

Sd/-

(R. MURALIDHAR)
MEMBER (JUDICIAL)

Sd/-

(K. ANPAZHAKAN)
MEMBER (TECHNICAL)
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