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ORDER: [PER SHRI R. MURALIDHAR] 

The appellant is a Merchant Exporter engaged 

in export of Iron Ore Fines procured from its 

supporting manufacturer, namely, M/s. Emars Mining 

& Construction Pvt. Ltd. They were granted three 

EPCG Licenses by the DGFT during 2006-2007. 

Pursuant to the EPCG licenses, the appellant exported 

Iron Ore Fines under Shipping Bill Nos. 001077 dated 

10.05.2007, 5362592 dated 05.02.2007 and 5363048 

dated 07.02.2007. However, due to inadvertence, the 

M/s. Roy Global Trading Private Limited 
P-537, Hemanta Mukhopadhyay Sarani, 

Kolkata – 700 073 (West Bengal)  

   : Appellant 

      
VERSUS 

 

Commissioner of Customs (Port) 

Custom House, Kolkata, 

15/1, Strand Road, 

Kolkata – 700 001 (West Bengal) 

 : Respondent 
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concerned EPCG Authorisation / License numbers 

were not mentioned in the Shipping Bills and the 

exports were completed under Free Shipping Bills. 

2. Since the exports were actually intended 

towards fulfilment of EPCG export obligation, the 

appellant filed an application dated 06.04.2015 under 

Section 149 of the Customs Act, 1962 seeking 

amendment/conversion of the Free Shipping Bills into 

EPCG Shipping Bills. No action was taken by the 

Customs Dept. A further reminder was submitted on 

13.08.2024.  

2.1. The Assistant Commissioner, Export Section, 

Customs House, Kolkata rejected the request vide 

letter dated 11.11.2024, on the ground that under 

Notification No. 11/2022-Cus. (N.T.), the request for 

conversion was required to be made within one year 

from the date of clearance and therefore the request 

was time-barred.  

3. On appeal, the Commissioner (Appeals) upheld 

the rejection vide Order-in-Appeal No. 

KOL/CUS/PORT/DC/197/2025 dated 20.06.2025, 

holding that the amendment sought after an 

inordinate delay could not be permitted and that the 

claim had become stale.  

4. Being aggrieved by the said Order-in-Appeal, 

the present appeal has been filed before the Tribunal. 

5. The Ld. Counsel appearing on behalf of the 

appellant makes the following submissions: 

(i) The Section 149 of the Customs Act 1962, 

contains no limitation for amendment of 

documents. It permits amendment of any 

customs document on the basis of documentary 
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evidence existing at the time of export. The only 

statutory requirement is existence of 

contemporaneous evidence. No limitation 

period was prescribed in Section 149 for the 

exports undertaken in 2007. Therefore, 

rejection solely on the ground of delay is 

contrary to the statutory provision. 

(ii) Notification No. 11/2022-Cus. (N.T.) cannot 

operate retrospectively/ The lower authorities 

erroneously relied upon the Shipping Bill (Post 

Export Conversion in relation to Instrument 

Based Scheme) Regulations, 2022. The 

impugned exports were completed in 2007, 

whereas the Regulations came into force only in 

2022. A delegated legislation cannot be applied 

retrospectively unless specifically authorised by 

the parent statute. Hence, the one-year 

limitation introduced in 2022 cannot govern 

exports made fifteen years earlier. 

(iii) Substantive export benefit cannot be denied for 

procedural lapse. The exports were genuinely 

effected under valid EPCG Authorisations and all 

documentary evidence existed at the time of 

export. The omission to mention the EPCG 

license number in the Shipping Bills was purely 

clerical and procedural mistake. It is settled law 

that substantive benefits under export 

promotion schemes cannot be denied for 

procedural infractions when eligibility is 

otherwise established. 

(iv) The CBEC Circular dated 23.09.2010 supports 

conversion on merits. CBEC Circular No. 

36/2010-Cus. recognizes the power of 

conversion/amendment under Section 149 
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based upon contemporaneous documentary 

evidence and eligibility under the export 

promotion scheme. The Appellant satisfies all 

such requirements. 

(v) The Circular-imposed limitation cannot override 

the statute. Even assuming that Circular No. 

36/2010 prescribed any limitation, such 

limitation could not override Section 149 which 

did not prescribe any time limit. The power to 

curtail a statutory right cannot be exercised 

through executive instructions. 

5.1. The appellant relies on the following case laws: 

a. Union of India v. Mahalaxmi Rubitech Ltd. 

The Hon'ble Supreme Court dismissed the 

Department's challenge and thereby affirmed the 

Gujarat High Court's view that Paragraph 3(a) of 

CBEC Circular No. 36/2010 prescribing limitation 

for conversion of shipping bills was ultra vires 

Section 149 of the Customs Act. 

b. Gupta Enterprises v. The Commissioner of 

Customs. 

No prescribed limit for filing an application for 

conversion or amendment of documents u/s 149 

of Customs Act 1962 where CESTAT allows the 

conversion 

These judgments directly support the appellant's 

case. 

5.2. In view of the above submissions, it is prayed 

that the present appeal may be allowed, by directing 

the Revenue authorities to pass an order under 
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Section 149, allowing the conversion of Free Shipping 

Bills to Shipping Bills filed claiming the EPCG benefits. 

6. The Ld. Authorized Representative appearing on 

behalf of the Revenue submits that the appellant had 

cleared their consignments under Free Shipping Bills, 

but much later after more than 8 years, they have 

filed their request to amend the same in terms of 

Section 149 of the Customs Act, 1962; that such 

inordinate delay is not permissible since the Circular 

issued on 23.09.2010, has clearly stated that request 

for such amendments should be made within 3 

months from the date of exports. Hence, he justifies 

the rejection of the amendment request by the lower 

authorities. 

6.1. He further submits that in respect of Free 

Shipping Bills, no examination is carried out; on the 

other hand, where the exporter claims the benefit of 

EPCG and DEEC etc., the export consignments have 

to be examined as has been specified under Circular 

No.6/2002-Cus dated 23.01.2002. It is his submission 

that the request to change the Free Shipping Bill to 

EPCG based Shipping Bill would result in amending the 

Shipping Bill wherein no examination has taken place; 

that after 8 years from the date of export, such 

examination would not be possible.  

6.2. In the rejoinder, the Ld. Counsel for the 

appellant submits that the goods in question, is iron 

ore; the export consignments are invariably examined 

to test the Fe content and therefore, even in these 

cases, the examination would have taken places.  

6.3. But the Ld. Authorized Representative of the 

Revenue counters the same on the ground that at the 

time of export of these goods in 2007, the Export Duty 
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was on Ad valorem basis and the Duty was simply 

payable based on the per ton of the goods exported; 

that since there was no necessity to know the  

Fe content of the iron ore, the goods were not 

subjected to any examination. In view of all these 

submissions, it is prayed that the appeal may be 

dismissed. 

7. Heard both the sides and perused the 

documents placed before us. 

8. It would be important to go through the relevant 

provisions of Section 149, Notification No. 11/2022-

Cus. (N.T.) dated 22.02.2022, CBEC Circular No. 

36/2010-Cus. dated 23.09.2010. 

▪ Section 149 of the Customs Act, 1962:  

“149.Amendment of documents. -  

Save as otherwise provided in sections 30 

and 41, the proper officer may, in his 

discretion, authorise any document, after it 

has been presented in the customs house 

to be amended in such form and manner, 

within such time, subject to such 

restrictions and conditions, as may be 

prescribed : 

Provided that no amendment of a bill of 

entry or a shipping bill or bill of export shall 

be so authorised to be amended after the 

imported goods have been cleared for 

home consumption or deposited in a 

warehouse, or the export goods have been 

exported, except on the basis of 

documentary evidence which was in 

existence at the time the goods were 

cleared, deposited or exported, as the case 

may be: 



Page 7 of 38 
 

Appeal No.: C/76318/2025-DB 

 
 

Provided Further that such authorisation or 

amendment may also be done electronically 

through the customs automated system on 

the basis of risk evaluation through 

appropriate selection criteria : 

Provided Also that such amendments, as 

may be specified by the Board, may be 

done by the importer or exporter on the 

common portal.” 

(Emphasis supplied) 

9. Our Observation: It is mandated that as a 

general rule, the amendment for the Shipping Bill 

should not be permitted after the goods have been 

exported. But exception to this Rule can be made, if 

the documentary evidence was in existence as on the 

date of export. 

▪ Notification No. 11/2022-Customs (N.T.) dated 

22.02.2022: 

Notification No. 11/2022-Customs (N.T.) 

New Delhi, the 22nd February, 2022 

G.S.R.  (E).— In exercise of the powers 

conferred by section 157 read with section 

149 of the Customs Act, 1962 (52 of 1962), 

the Board, hereby makes the following 

regulations, namely:- 

  1. Short title and commencement. – 

(1) These regulations may be called the 

Shipping Bill (Post export conversion in 

relation to instrument based scheme) 

Regulations, 2022. 

  (2) They shall come into force on the date of 

their publication in the Official Gazette. 
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  (3) These regulations shall apply to shipping 

bills or bills of export filed on or after the date 

of publication of these regulations in the 

Official Gazette. 

…. 

3. Manner and time limit for 

applying for post export conversion of 

Shipping Bill in certain cases. - (1) The 

application for conversion shall be filed in 

writing within a period of one year from the 

date of order for clearance of goods under 

sub-section (1) of section 51 or section 69 of 

the Act, as the case may be: 

Provided that the jurisdictional 

Commissioner of Customs, having regard to 

the circumstance under which the exporter 

was prevented from applying within the said 

period of one year, may consider and decide, 

for reasons to be recorded in writing, to extend 

the aforesaid period of one year by a further 

period of six months: 

Provided further that the jurisdictional Chief 

Commissioner of Customs, having regard to 

the circumstances under which the exporter 

was prevented from applying within the said 

period of one year and six months, may 

consider and decide, for reasons to be 

recorded in writing, to extend the said period 

of one year and six months by a further period 

of six months. 

    (Emphasis supplied) 

10. Our Observation: This Notification is effective 

from 22nd February 2022 and nothing is mentioned 

towards the same having any retrospective effect. It 

is also seen that the application for conversion should 



Page 9 of 38 
 

Appeal No.: C/76318/2025-DB 

 
 

be filed within one year from the date of the order for 

clearance of goods. This time limit is extendable by 

the jurisdictional Commissioner by six months and 

another six months period can be extended by the 

jurisdictional Chief Commissioner. 

▪ CBEC Circular No. 36/2010-Cus. dated 

23.09.2010: 

CIRCULAR NO. 36/2010-CUSTOMS 

  Dated : 23rd September 2010 

Sir/Madam, 

Subject : Conversion of free shipping bills 

to export promotion scheme shipping bills 

and conversion of shipping bills from one 

scheme to another - Reg. 

I am directed to invite attention to the 

Board’s circular No. 4/2004-Cus., dated 16-

1-2004 which debars conversion of free 

shipping bills to Advance 

License/DFRC/DEPB shipping bills and 

allows conversion of shipping bills from one 

export promotion scheme to another only 

where the benefit of an export promotion 

scheme claimed by the exporter has been 

denied by the DGFT/MoC&I or Customs due 

to any dispute. 

2. It has been represented to the Board that 

the norms for allowing conversion of 

shipping bills may be relaxed and the 

Commissioners should be allowed to 

consider requests for conversion of shipping 

bills from free to export promotion scheme 

and from one export promotion scheme to 

another on a case to case basis depending 
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on the merits of the case. It has also come 

to notice of the Board that the Tribunals in 

a series of judgments have held that 

amendment to shipping bill after export of 

goods is governed by the proviso to section 

149 of the Customs Act, 1962 and if the 

requirements of the said proviso are 

satisfied, conversion of shipping bill should 

be allowed. The conversion of the shipping 

bill from one scheme to another cannot be 

linked with denial of benefit of one scheme 

by DGFT/MoC&I or Customs due to some 

dispute as no such condition for 

amendment of shipping bill has been 

provided in section 149 of Customs Act, 

1962. 

3.The issue has been re-examined in light 

of the above.  It is clarified that 

Commissioner of Customs may allow 

conversion of shipping bills from schemes 

involving more rigorous examination to 

schemes involving less rigorous 

examination (for example, from Advance 

Authorization/DFIA scheme to 

Drawback/DEPB scheme) or within the 

schemes involving same level of 

examination (for example from Drawback 

scheme to DEPB scheme or vice versa) 

irrespective of whether the benefit of an 

export promotion scheme claimed by the 

exporter was denied to him by DGFT/DOC 

or Customs due to any dispute or not. The 

conversion may be permitted in accordance 

with the provisions of section 149 of the 

Customs Act, 1962 on a case to case basis 

on merits provided the Commissioner of 

Customs is satisfied on the basis of 

documentary evidence which was in 
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existence at the time the goods were 

exported, that the goods were eligible for 

the export promotion scheme to which 

conversion has been requested. Conversion 

of shipping bills shall also be subject to 

conditions as may be specified by the 

DGFT/MOC. The conversion may be allowed 

subject to the following further conditions : 

(a) The request for conversion is made by 

the exporter within three months from 

the date of the Let Export Order (LEO). 

(b) On the basis of available export 

documents, etc., the fact of use of inputs 

is satisfactorily proved in the resultant 

export product. 

(c) The examination report and other 

endorsement made on the shipping 

bill/export documents prove the fact of 

export and the export product is clearly 

covered under relevant SION and of 

DEPB/Drawback Schedule as the case 

may be. 

(d) On the basis of S/Bill/export documents, 

the exporter has fulfilled all conditions of 

the export promotion scheme to which 

he is seeking conversion. 

(e) The exporter has not availed benefit of 

the export promotion scheme under 

which the goods were exported and no 

fraud/declaration/manipulation has 

been noticed or investigation initiated 

against him in respect of such exports. 

4. Free shipping bills (shipping bills not filed 

under any export promotion scheme) are 

subject to ‘nil’ examination norms. 
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Conversion of free shipping bills into EP 

scheme shipping bills (advance 

authorization, DFIA, DEPB, reward schemes 

etc.) should not be allowed. However, the 

Commissioner may allow All Industry Rate of 

duty drawbacks on goods exported under 

free shipping bills, without conversion of 

such free shipping bill to Drawback Scheme 

shipping bill, in terms of the proviso to rule 

12(1)(a) of the Customs, Central Excise & 

Service Tax Drawback Rules, 1995. 

 

11. Our Observation:  

(a) Conversion is to be permitted based on the 

merits of each case. 

 

(b) Request for conversion to be made by the 

exporter within three months from the date 

of Let Export Order [This condition stands 

set aside by various High Courts] 

 

(c) The Exporter should have fulfilled all the 

other conditions towards the Export 

Promotion Scheme for which he is seeking 

conversion 

 

12. We have gone through the Letter No. 

CUS/ASS/MISC/1090/2024-EXP dated 11.11.2024, 

which is reproduced below: 
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13. The relevant portion of the Order-in-Appeal No. 

KOL/CUS/PORT/DC/197/2025 Dated 20.06.2025 is 

reproduced below: 
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14. From the letter dated 11.11.2024 and the above 

extract of the Order-in-Appeal, we find that the sole 

ground on which the request for amending the Free 

Shipping Bill to EPCG applied Shipping Bill is on the 

ground of ‘time-bar’ alone. No other grounds have 

been taken on account of non-examination of the 

consignments at the time of exports or towards non-

fulfilment of any other condition specified for the EPCG 

based exports. 
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15. We have for reference the following case laws 

dealing with the issue of time-bar in such cases: 

▪ M/s. Colossustex Pvt. Ltd. v. Union of India [2024 

(387) E.L.T. 277 (Bom.)] 

“15. It is on such backdrop, the rival contentions 

have fallen for our consideration. At the outset, we 

may observe that prior to the amendment of Section 

149 by the Finance Act, 23 of 2019, i.e. prior to 1st 

August, 2019, admittedly, there was no authority 

and/or any power vested with the Central 

Government to prescribe any timeframe and/or 

restrictions and conditions to be imposed on 

amendment of the documents as Section 149 would 

stipulate. It is admittedly during the prevalence of the 

provision as it stood prior to the 2019 amendment, 

that the Circular in question (impugned Circular No. 

36/2010) came to be issued. The impugned Circular 

could not have prescribed any time limits when the 

substantive provision of Section 149 of the Customs 

Act itself did not confer such power on the Central 

Government and, hence, for such reason, the 

impugned Circular prescribing the time limits was per 

se contrary and ultra vires of Section 149 of the 

Customs Act. The Central Government could exercise 

power, provided such a power and authority was 

conferred by Section 149 of the Act, which is the only 

provision under the Customs Act, which provides for 

amendment to the documents. It was, thus, not 

permissible for the Central Government to issue the 

impugned Circular and, more particularly, prescribing 

the timelines in Paragraph 3(a) when it provided that 

a request for conversion be made by the exporter 

within three months of the date of the Let Export 

Order, only when such request would be considered. 

Thus, in our opinion, the said Circular itself was 

rendered bad and illegal and was contrary to the 

provisions of Section 149 of the Customs Act. 
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 …. 

22.We are also inclined to subscribe to the view taken 

by the Gujarat High Court in the case of M/s. 

Mahalaxmi Rubitech Ltd. when the Division Bench, 

considering the purport of Section 149, as it stood 

post-2019 amendment, has held the Circular to the 

extent it incorporates Para 3(a) was ultra vires of 

Article 14 of the Constitution of India as also ultra 

vires of Section 149 of the Customs Act, 1962. In our 

opinion, the Assistant Commissioner could not have 

been oblivious of the settled position in law that once 

the Gujarat High Court had struck down the Circular 

considering that the Customs Act has a pan-India 

operation being a Central Act, following the decision 

of the Supreme Court in Kusum Ingots & Alloys Ltd. 

v. Union of India and Anr. [(2004) 6 SCC 254 = 2004 

(168) E.L.T. 3 (S.C.)]. The decision of the Gujarat 

High Court on the Circular in question was applicable 

and binding on all the customs jurisdictions 

throughout India.” 

 

▪ M/s. Arvind Smart Textiles Ltd. v. Commissioner 

of Customs [(2024) 15 Centax 73 (Tri.-Mad)]: 

“6. On perusal of the impugned order, it seen that the 

Original Authority has held in Paragraph 8 that as the 

request for amendment is made after three Months' 

time as prescribed in Board Circular No. 36/2010 

dated 23-9-2010, the request cannot be granted. The 

very same issue was considered by the Tribunal in the 

case M/s. Autotech Industries (India) Pvt. Ltd. 

(supra). The Board Circular was also considered by 

the Tribunal to hold that during the relevant period, 

there is no specific time limit prescribed in Section 

149 to request for amendment of shipping bill. The 

relevant Paragraphs of the decision of the Tribunal 

reads as under:- 
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"40. Reverting to the case on hand, 

although no limitation has been prescribed 

in Section 149, an assessee cannot be 

permitted to take undue advantage. The 

remedy of amendment under Section 149 

should be sought within a reasonable time. 

We have already expressed our view that 

there is inordinate delay in filing the 

application for amendment under section 

149 of the Customs Act, 1962. We then 

have to consider what would be the 

reasonable period for entertaining an 

application under section 149 of the 

Customs. 

41.   The Customs Act, 1962 being a 

special law and a complete code in itself it 

would not be proper to pull in the limitation 

period under the Limitation Act, 1963 and 

make it applicable to Section 149. More so, 

because Section 149 does not deal with 

any recovery of duty or refund of duty. It 

is a section merely to permit amendment 

in documents. Amendment is purely a 

procedural requirement. The legislature in 

its wisdom has not prescribed either in the 

Act or Rules a time limit to fulfil this 

procedural requirement. The consequence 

of such amendment as already stated, is to 

claim refund of duty suffered on inputs in 

the nature of drawback. The Limitation Act 

limits the period for filing a suit for 

recovery of money to three years. As per 

Article 137 of the Schedule to The 

Limitation Act, 1963 any application for 

which no period of limitation is provided 

elsewhere is three years from the time 

when the right to apply accrues. We are 

unable to refrain ourselves from being not 
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persuaded by these provisions in the 

Limitation Act to hold that a period of three 

years would be a reasonable time for filing 

an application under section 149. 

42.   The application dated 9-10-2015 

contains request for amendment of 

Shipping Bills for the years 2012 to 2014. 

It gives details of shipping bills for three 

years (Jan., 2012 to Dec., 2014). The 

second application dated 25-1-2016 made 

by the appellant is only an afterthought by 

which appellant has included Shipping Bills 

from the year 2000 to 2011. We hold that 

there is unreasonable delay in filing the 

request for amendment of Shipping Bills 

from the year 2000 to 2011 and the order 

of rejection in respect of these Shipping 

Bills is just and proper." 

7. The Hon'ble High Court of Bombay in the case of 

Colossustex Pvt. Ltd. v. Union of India [2023 (9) TMI 

313/(2023) 11 Centax 57/2024 (387) E.L.T. 277 

had occasion to consider the Board Circular 

prescribing a period of three Months to request for 

amendment of shipping bill. The Hon'ble Court held 

that as Section 149 prior to its amendment, does not 

prescribe any time limit, the Board vide Circular 

cannot impose a time limit so as to decline the 

request for amendment of shipping bill.  

8. After appreciating the facts and following the 

decisions cited supra, we are of the considered 

opinion that the rejection of request for amendment 

of shipping bill is not justified. The impugned order 

is set aside. The appeal is allowed with consequential 

relief, if any, as per law.” 
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▪ M/s. ADF Foods Ltd. v. Commissioner of Customs, 

Nhava Sheva-II [Final Order No. 86108 of 2025; 

Date of Decision: 17.07.2025; Customs Appeal No. 

86244 of 2025 – CESTAT, Mumbai]: 

 

“Partial rejection of conversion request made under 

Section 149 of the Customs Act, 1962 of 2463 

shipping bills through which Appellant had exported 

goods namely Namkeens, Mixtures/Mixed Pickles, 

Vegetable Pickles etc. between the period 

01.10.2014, and 31.12.2020 solely on the ground of 

limitation as 1767 numbers of shipping bills were 

pertaining to the period beyond three years of 

export, is assailed in this appeal. 

5. We have gone through the appeal paper book, 

relied upon decisions and written submissions made 

by adversaries. At the outset, it is to be placed on 

record that M.P. Steel Corporation judgment of the 

Hon'ble Supreme Court passed in the year 2015 is 

the authoritative pronouncement of application of 

the Limitation Act to the proceedings dealt before a 

Tribunal or a Quasi-Judicial Authority, which has 

encompassed divergent decisions on the issue and 

has laid down the law on this issue. With reference 

to the judgement passed by Hon'ble Supreme Court 

in the case of Commissioner of Sales Tax, UP, 

Lucknow Vs. Parson Tools and Plants, Kanpur, 

[(1975) 4 SCC 22] that has been further reiterated 

in Consolidate Engg. Enterprises Vs. Principal Secy. 

Irrigation Deptt. reported in (2008) 7 SCC 169, it 

has been held that Limitation Act prescribes the 

period of limitation only to proceedings in Courts and 

not to any proceedings before a Tribunal or Quasi- 

Judicial Authority and consequently Section 3 as well 

as Section 29(2) of the Limitation Act will not be 

applied to proceedings before the Tribunal to 

appeals or applications before it, unless expressly 

provided (para 44 concurring judgment of Hon'ble 
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Justice Raveendran). It was further held in the said 

judgment, with reference to para 22 of the decision 

in Kerala State Electricity Board Vs. T.P. 

Kunhaliumma, [(1976) 4 SCC 634] delivered by a 

Three Judges Bench that Article 137 of Limitation 

Act, 1963 will apply to any petition or application 

filed under any Act in a Civil Court and therefore, in 

M.P. Steel decision it was ultimately concluded in 

para 28 that Suits, Appeals or Applications as are 

referred to in the Schedule are only related to Courts 

and not to Quasi-Judicial bodies or Tribunal and 

therefore, only when a Suit, Appeal or Application of 

the description in the Schedule is filed in a Court 

under a Special Local Law, Section 29(2) gets 

attracted. 

5.1 From the above discussion it can be concluded 

without any doubt that Section 29(2) that deals with 

saving clause or Article 137 prescribing 3 years 

limitation for filing an application are not applicable 

to the proceedings initiated before a Quasi-Judicial 

Authority or Tribunal, for which a specific time limit 

can’t be imputed to conversion of a shipping bill as 

Section 149 itself has not provided any such time 

limit and also categorically incorporated in its body 

that such conversion can be done on the basis of 

documentary proof (since after export no other 

material object would be available for such 

inspection). Therefore, when conversion from one 

scheme to another scheme would be beneficial to 

the exporter and there is no time limit available to 

carry out such conversion it would not be prudent 

and proper to fix a stipulation of 3 years of period 

from the date of export to enable the Appellant to 

convert shipping bills from one scheme to another 

scheme, on which score alone the rejection order 

passed by the Commissioner is unsustainable in law. 

 … 
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9. Though we have discussed other aspect agitated 

in the appeal which are not required for the reason 

that the sole ground of rejection of conversion 

beyond the period of 3 years by the Commissioner 

was  related to the application of Article 137 of the 

Limitation Act, which is held by the Hon'ble Apex 

Court as not applicable, there remains nothing more 

to deal with the appeal except in declaring our views 

that shipping bills from Sr. No. 1 to Sr. No. 902 of 

Annexure-1 and Sr. No. 1 to Sr. No. 865 of 

Annexure-2 covering period from 12.08.2013 to the 

end of 2020 can be validly converted from drawback 

to DFIA scheme and in exercise of our Appellate 

jurisdiction, we do so. Hence the order.” 

 

16. From the above decisions of the High Courts and 

the Tribunal, it can be concluded as under: 

(a) The time limit of 3 months at Para 3(a) set 

in by the CBIC vide Circular No. 36/2010-Cus. 

dated 23.09.2010, has been unequivocally held 

to be ultra-vires the Customs Act 1962. Hence, 

the same has no application. 

(b) The time limit of one year has been brought 

in vide Notification No.11/2022-Cus. (NT) dated 

22.02.2022, which is applicable from that date 

and has no retrospective effect. Therefore, the 

time limit given therein cannot be applied for 

the cases where the exports have taken place 

during the earlier period. 

(c)  In the cited decision of the Mumbai Tribunal 

– Final Order No.86108/2025 dated 

17.07.2025, the Tribunal has relied on the 

Judgements of Hon’ble Supreme Court in the 

case of M.P. Steel Corporation v. Commissioner 
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of Central Excise [2017 (50) S.T.R. 205 (S.C.)], 

Commissioner of Sales Tax, UP, Lucknow v. 

Parson Tools and Plants, Kanpur [(1975) 4 SCC 

22], Consolidate Engg. Enterprises v. Principal 

Secy. Irrigation Deptt. [(2008) 7 SCC 169], 

wherein it has been held that the period of 

limitation set under Limitation Act prescribes 

the period of limitation only to the proceedings 

in Courts and not to any proceedings before any 

Tribunal or quasi-judicial authority. Accordingly, 

it has held that the conversion request made 

after 3 years, is required to be entertained by 

the Customs Department. 

17. As a result, going by the factual details and the 

cited case laws, we hold that the application of the 

present appellant seeking to amend the Free Shipping 

Bills of Entry to EPCG Shipping Bills cannot be rejected 

on account of time-bar as has been done by the lower 

authorities. Therefore the impugned order is set aside. 

The Revenue authorities are required to take up the 

conversion request letter and allow the conversion of 

the Free Shipping Bills to EPCG Shipping Bills if all the 

documentary evidence are found to be proper. We 

direct the Revenue authorities to do so within 8 weeks 

from the date of receipt of this order. 

18. The Ld. Authorized Representative of the 

Revenue had raised the issue of non-examination of 

the consignments and the directions contained in the 

Circular No. 6/2002-Cus. dated 23.01.2002.   

18.1. From the initial Order dated 11.11.2024 and the 

impugned Order-in-Appeal, we find that this issue was 

not raised at all by both the authorities. Hence, we are 

not required to address this issue. We also find that 

the rejection of the amendment request was solely on 
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the ground of time-bar. However, in order to not make 

the appellant suffer another round of litigation on such 

issues, we have taken up this issue also, since it has 

been raised by the Ld. Authorized Representative. 

19. We have for reference the sample extracts of 

the relevant documents like Shipping Bill, Export Duty 

payment details, Invoice and Bank Realization 

statements, which are reproduced below: 

▪ Sample copies of Shipping Bills: 
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▪ Sample copy of Invoice: 
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▪ Sample copy of Bank Certificate of Export and 

Realization: 

 

 

20. The above documents show that the appellant has 

filed the Free Shipping Bills, on which no Physical 

Examination was taken up, as was rightly pointed out 

by the Ld. A R. It is also seen that the goods exported 

are Iron Ore on which the Export Duty @ Rs.300 per 

MT has been paid by the appellant. This Export Duty 

has been accepted by the Customs and hence, there 

cannot be any dispute about the product being 

exported. The other documents like Invoice and Bank 

Realization statement show that the value of the 

exported iron ore has been realized from the overseas 

importer. Thus, all the documentary evidence, 

corroborating the product exported are available as on 

the date of export.  
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21. The copy of the request letters filed by the 

appellant towards the conversion are reproduced 

below: 

▪ Copy of Letter dated 06.04.2015: 



Page 29 of 38 
 

Appeal No.: C/76318/2025-DB 

 
 

▪ Copy of Letter dated 13.08.2024: 
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22. The above letters show that the appellant has 

provided all the documents with regard to the exports 

and realization of the consideration. 

23. We have for reference the following cases decided 

by the High Courts and Tribunals, wherein they have 

taken the view that Free Shipping Bills can be 

converted to Shipping Bills pertaining to schemes like 

DEEC / Drawback etc. 

▪ M/s. Gujarat Tea Processors and Packers Ltd. v. 

Union of India [(2024) 25 Centax 237 (Guj.)]: 

“12. The Court thus had recognised the fact that the 

eligibility of the petitioner to claim benefits under the 

MEIS scheme has not been questioned. The only 

hurdle was that the shipping bills were free shipping 

bills and there was no declaration of intent made. 

The petitioner needed to get the shipping bills 

amended by incorporating the declaration of intent 

as provided under the MEIS and it had taken aid of 

various circulars to allow that petition. 

… 

14. Therefore, when the petitioner filed an 

application for conversion of the shipping bills to 

drawback shipping bills from 01.10.2017 to 

31.03.2020, para 3(a) of the Circular No.36/2022 

was already struck down and therefore the time limit 

prescribed therein would not be applicable to the 

application made by the petitioner on 01.07.2022 

and the respondent no.3 was required to consider 

the application for conversion of the shipping bills to 

drawback shipping bills as per the provision of 

Section 149 of the Customs Act without rejecting the 

same on the ground of limitation. 

15. In view of the foregoing reasons, the petition 

succeeds and is accordingly allowed. The impugned 
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order dated 19.04.2023 passed by the respondent 

no.3 is hereby quashed and set aside. The matter is 

remanded back to the respondent to pass 

appropriate order to convert the shipping bills of the 

petitioner from 01.10.2017 to 13.03.2020 to 

drawback shipping bills while exercising its powers 

under Section 149 of the Customs Act, so that the 

petitioner becomes eligible for duty drawback as per 

Circular no.88 of 2017. Rule is made absolute to the 

aforesaid extent. No order as to cost.” 

 

▪ M/s. Vedanta Aluminium Ltd.  v. Commissioner of 

Cus. & C.Ex., Visakhapatnam [2016 (344) E.L.T. 

288 (Tri. - Hyd.)]: 

“6. I have considered the submissions made by 

either side carefully. The issue involved is 

conversion of free shipping bills into DEPB shipping 

bills. It is the case of the appellants that at the time 

of filing the shipping bills dated 17-6-2008, they 

were eligible to avail DEPB benefit against exports 

made, but had omitted to mention the same in the 

shipping bill. It is seen from the documents that 

772.724 MTs of Calcined Alumina was cleared from 

their factory for export under ARE1 No. 2008-09/66, 

dated 25-5-2008. It was declared in the said ARE1 

form that the export is in discharge of the export 

obligation under EPCG Licence No. 

05301378737/2/11/00, dated 12-1-2005 and 

benefit under DEPB scheme is to be availed. The 

same is seen certified by the Customs Officer. It is 

recorded therein that a quantity of 386.231 MTs out 

of the total quantity (772.724 MTs) cleared is to be 

shipped under Shipping Bill No. 8101548, dated 17-

6-2008 and the remaining quantity of 386.231 MTs 

is to be shipped vide Shipping Bill No. 8101862, 

dated 30-7-2008. The Shipping Bill No. 8101862 

dated 30-7-2008 is filed by appellants under EPCG 



Page 33 of 38 
 

Appeal No.: C/76318/2025-DB 

 
 

and DEPB scheme and the benefit was availed. The 

Shipping Bill No. 8101548, dated 17-6-2008 which 

is subject matter of the present dispute was filed as 

a free shipping bill and DEPB benefit could not be 

availed. When the appellants claimed DEPB benefit 

for part of the quantity of 772.724 MTs shown in 

ARE-I, it can be safely inferred that the non-

declaration of the DEPB benefit in the Shipping Bill 

No. 810548, dated 17-6-2008 was only due to a 

clerical error. So the observation made by the 

Commissioner that the appellants did not declare the 

DEPB benefit because they did not intent to avail 

DEPB benefit cannot be accepted. 

….. 

9. In the above judgments, the Tribunal has held 

in favour of the assessee and allowed conversion of 

the shipping bill under Section 149 of the Customs 

Act. The appellant in the present case has sought 

amendment of document (shipping bill) under 

Section 149 of the Customs Act, 1962. When the 

appellant has satisfied the requirements of the 

proviso under Section 149, the Commissioner ought 

to have allowed the request for conversion instead 

of disallowing the same by applying the Board’s 

Circular No. 4/2004. It is also to be stated that 

Section 149 does not lay down any time limit for 

seeking amendment of the documents. In Man 

Industries (I) Ltd. (supra), the Tribunal observed as 

under :- 

2.1 …. …. It is not in dispute that the 

requirements of abovementioned proviso are 

satisfied by the appellant and consequently 

Commissioner ought to have allowed the 

request for conversion in stead of “bound” by 

the terms of a Board circular which laid down 

certain situations, only in which conversion 

was permitted. That the appellants case was 
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not specifically covered by one of the 

situations contemplated in the Board’s 

circular cannot deny the appellants statutory 

right, to seek any amendment & same is lost. 

The statutory right, as also the statutory 

obligation of the proper officer to amend a 

document after its presentation in the 

Customs House cannot be curtailed or set to 

naught by circulars of the Board. The 

approach adopted by the respondent has the 

effect of inferring from & conferring upon the 

Board circular, a status of a statute overruling 

the proviso to Section 149 of the Customs Act, 

1962 which is impermissible. 

10. From the foregoing, I am of the view that the 

rejection of the request for conversion of shipping 

bills is unjustified. Applying the ratio laid in the 

above judgments which are applicable to the facts of 

the case, I hold that the impugned order is not 

sustainable.” 

 

24. We have also for reference the following case-law 

wherein the High Court and Tribunals have taken the 

view that the substantive benefit accruing to the 

exporter cannot be denied on account of procedural 

infraction, where the defects are curable: 

▪ M/s. Oriental Carbon & Chemicals Ltd. v. Union of 

India [2021 (377) E.L.T. 850 (Guj.)]: 

"31. There is no dispute that the writ-applicant is 

eligible to claim the  benefits under the MEIS since 

it has admittedly exported the notified goods to the 

notified countries as per the scheme of the MEIS. 

32.The writ-applicant has been exporting the very 

same goods prior to  the Foreign Trade Policy, 

2015-20, and claiming the benefits under the then 
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extant Focus Market Scheme (FMS) and has 

subsequently also exported the very same goods 

and claimed the benefits under the MEIS scheme. 

33.The only lapse is with regard to the inadvertent 

non mention of the  declaration of intent as per 

Clause 3.14 of the Handbook of Procedures during 

the period between 1-4-2015 and 31-3-2015, i.e. 

during the initial period of the FTP, 2015-20. 

34.The writ-applicant’s shipping bills  were non-

EDI only because the Mundra Port was not an EDI 

port. 

35.This lapse being a technical or a procedural lapse, 

the writ applicant should not be denied substantive 

benefits, as held by this Court in the case of 

Bombardier Transportation India Pvt. Ltd. (supra). 

38.The case of  M/s. Gokul Overseas (supra) is 

similar to the case on hand. In that case also the 

shipping bills were non-EDI and this Court allowed 

the petition. That apart, even the Delhi High Court, 

in the case of Kedia Agencies (supra), has held that 

omission to file declaration for claiming the export 

incentive under the erstwhile VYGUY scheme was 

not vital and the exporter should be permitted to 

amend its shipping bill. 

39.In light of the aforesaid, it would be extremely 

unfair and unjust  not to extend the benefits of the 

MEIS to the writ applicant on the ground that it had 

exported goods from a non-EDI port. 

40.In the result, this application succeeds and is 

hereby allowed. The  reliefs as prayed for in 

paragraphs-27A(i), (ii) and 27B respectively are 

granted. Let the entire exercise be undertaken at the 

earliest and completed within a period of eight 

weeks from the date of receipt of order of this Court 

by the concerned department.” 
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▪ M/s. WABCO India Pvt. Ltd. v. Union of India 

[2022 (381) E.L.T. 309 (Mad.)]: 

“16. The fact that the petitioner has exported goods 

and was otherwise  entitled to the benefit under the 

aforesaid scheme has not been disputed by the 

respondents. There is only a procedural lapse on the 

part of the petitioner in failing to exercise the option 

in all the shipping bill by assuming that one 

declaration in the first shipping bill will suffice for 

exports as was the procedure prior to the 

amendment. Since the scheme is an export incentive 

given to an exporter, the procedures cannot be 

imposed to deny the substantive benefit under the 

Foreign Trade Policy. 

17.In this connection, reference may be made to the 

decision of the  Hon’ble Supreme Court in the cases 

of Commissioner of Sales Tax v. Auriya Chambers of 

Commerce [1986 (3) SCC 50 = 1986 (25) E.L.T. 867 

(S.C.)] and State of Gujarat v. Ramprakash P. Puri 

[(1969) 3 SCC 156] is invited. The Hon’ble Supreme 

Court has held that rules or procedures are 

handmaids of Justice and not mistress of law. 

18.Incidentally, the Learned Single  Judge of this 

Court in the case of M/s. K.I. International Limited 

v. Commissioner of Customs (Appeal- II) and Others 

has also granted similar relief as sought for in this 

writ petition to the petitioner therein. 

19.In this case, there is only a  procedural lapse. If 

the petitioner was otherwise entitled to the aforesaid 

exporter incentive and was not disentitled to the 

same, such benefit cannot be denied. Therefore, I 

am of the view that the impugned order passed by 

the third respondent has to go as such export 

incentives cannot be denied on account of 

procedural lapse. Accordingly, the impugned order 

passed by the third respondent is quashed and the 
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case is remitted back to the respondents to re-

examine the issue as to whether the petitioner had 

indeed exported and was entitled to the exporter 

incentive under the aforesaid scheme, but for the 

lapse of not clicking the correct option in the 

System/Web Portal.”  

(Emphasis supplied) 

25. From the cited case laws of the High Courts, we 

get the clarity that even where the request is to 

convert Free Shipping Bills to DEEC or to any other 

Scheme, the same cannot be denied. It has also been 

held that the substantive benefit accruing to the 

exporter, cannot be withheld on account of any 

procedural infraction. We find that the ratio laid down 

in these case laws is squarely applicable to the facts 

of the present case.  

26. To summarize our conclusion: 

(a) The rejection of the conversion request of the 

Shipping Bills, on the sole ground of time-bar 

is not legal. Hence, the same stands set 

aside. 

(b) The time limits specified under the Board 

Circular dated 23.09.2010 and Notification 

No.11/2022-Cus.(NT) dated 22.02.2022 

have no application in respect of the Free 

Shipping Bills under consideration in the 

present appeal. 

(c) Even the points raised by the Ld. Authorized 

Representative of the Revenue at the time of 

Appeal hearing, though not raised while 

rejecting the conversion request by the lower 

authorities, have been addressed by us and 

we find them not to be sustainable. 
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(d) We direct the Revenue to take up all the Free 

Shipping Bills for conversion to EPCG based 

Free Shipping Bills giving due consideration 

to all the documentary evidence to be placed 

by the appellants. 

(e) The conversion process is directed to be 

completed within 8 weeks from the date of 

receipt of this Order. 

27. The Appeal stands allowed as per the above 

terms. 

   (Order pronounced in the open court on 18.08.2026) 
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