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ORDER 
[ 

 

PER SATBEER SINGH GODARA, JM: 
 
 

These assessee’s three appeals ITA No. 5938, 

6088/Del/2018 & 7414/Del/2019 along with the Revenue’s twin 

cross appeals ITA Nos. 6014 & 6203/Del/2018, in former as many 

assessment years, arise against the Deputy Commissioner of 

Income Tax (for short, “the CIT(A)”), New Delhi’s orders all 

dated 29.06.2018, passed in Orders No.203/2015-16 (A.Y. 2010-

11), 64/2016-17(A.Y. 2011-12), 20/2019-20 (A.Y. 2012-13), 

203/2015-16(A.Y: 2010-11) & 64/2016-17(A.Y. 2011-12) 

involving proceedings u/s 143(3) r.w.s. 144C(3) of the Income 

Tax Act, 1961; hereinafter referred to as, “the Act”.   

 

Heard both the parties at length. Case files perused.  

 

2. Assessee’s “lead” appeal ITA No. 5938/Del/2018 (for A.Y. 

2010-11) raises the following grounds of appeal: 

“1. Ld Commissioner of Income Tax (A)/ Transfer Pricing Officer (Ld. 
CIT (A)'/ 'Ld. TPO') has erred in making an addition to the total income 
of the appellant on account of adjustment in the Arm's Length Price 
(ALP) of the international transactions.  
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Grounds with respect to Advertisement Marketing Promotion 
expenses (AMP expenses) adjustment carried on by the Ld. 
CIT(A) 
 
2. In law and facts and circumstances of the case, Ld. CIT(A) erred in 
considering AMP expenses as a non-routine function and providing 
adjustment for the same without appreciating the fact that Assessment 
Year under review was the first full year of operations and the beneifts 
from AMP expenditure would accrue only to the Appellant.  
 
3.Without prejudice to the above and in the law and facts and 
circumstances of the case, Ld. CIT(A) erred in considering direct selling 
expenses as a part of Advertisement Marketing Promotion expenses.  
 
4. Without prejudice to the above and in law and facts and 
circumstances of the case, alternate approach followed by Ld. CIT(A) 
is vague and arbitrary as it is based on the premise that marketing 
function will always yield favorable return in the year of incurring 
expenses which is not prudent in commercial circumstances. 
 
Grounds with respect to benchmarking of international 
transaction of purchase of goods and business performance 
guarantee 
 
5. Without Prejudice to the above and in law and facts and 
circumstances of the case, with regard to the international transaction 
of purchase of goods, Ld. CIT (A) erred in rejecting computation of 
arm's length price as documented in the transfer pricing study without 
passing any speaking order. 
6. Without Prejudice to the above and in law and facts and 
circumstances of the case, Ld. CIT(A) erred in not giving an 
opportunity or any show cause notice to the Appellant while reworking 
ALP of international transaction of purchase of finished goods, 
particularly when the same results into enhancement of total income 
by the Ld. CIT(A). 
 
7. Without prejudice to the above and in law and facts and 
circumstances of the case, even if Appellant is considered as the tested 
party, Ld. CIT(A) erred in not applying Resale Price Method as the most 
appropriate method when the Appellant is only engaged in trading of 
its products in India. 
 
8. In law and facts and circumstances of the case, Ld. CIT(A) erred in 
determining the arm's length price of international transaction of 
business performance guarantee applying overall TNMM after 
providing AMP intensity adjustment without substantiating any 
reasons for rejecting the methodology applied by the Appellant which 
had also been accepted by Ld. TPO in the assessment proceedings. 
 
9. Without prejudice to the above and in law and facts and 
circumstances of the case, Ld. CIT(A) erred in considering Gufic 
Biosciences Ltd as a comparable to the Appellant when the company 
is having trading sales/ total sales of less than 75%, a criteria which 
had also been applied by the Ld. TPO in Assessment proceedings for 
the AY 2012-13. 
 
10. Without prejudice to the above and in law and facts and 
circumstances of the case, Ld. CIT(A) erred in rejecting certain 
comparables performing marketing support function considered by the 
Appellant. 
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11. Without prejudice to the above and in law and facts and 
circumstances of the case, Ld. CIT(A) erred in considering certain 
functionally different companies not engaged in performance of 
marketing support function as comparables for providing AMP intensity 
adjustment. 
 
12. In law and on facts and circumstances of the case, the appellant 
may be allowed to add, supplement, revise, amend or withdraw any 
of the grounds raised herein above at or before the time of hearing. ” 

 

 

3. Learned CIT(DR) next invites our attention to the Revenue’s “lead” 

cross appeal ITA No. 6104/Del/2018, canvassing the following grounds of 

appeal: 

“1. Ground NO.1: "On the facts and circumstances of the case 
and in law the Ld. CIT (A) has erred in directing the TPO/AO to 
compute the arm's length price of trading segment by using the 
alternative approach using TNNM as the most appropriate 
method and OP/Sales as the PLI" 
 
2. Ground NO.2: "On the facts and circumstances of the case 
and in law the Ld. CIT(A) is not justified in dismissing the action 
of the TPO/AO in treating the complete amount of AMP as price 
of International transaction for Brand creation/building.  
 
3. Ground No.3: "On the facts and circumstances of the case 
and in law the Ld. CIT(A) is not justified in dismissing the use  
of Bright line test for Transfer Pricing adjustment. 
 
4. Ground No. 4: " On the facts and circumstances of the case 
and in law the Ld. CIT(A) is not justified in excluding the Cyber 
Media Research Ltd. from the final set of comparables and to 
consider a different set of comparables for marketing support 
function. 
 
5. Ground No. 5: "On the facts and circumstances of the case 
and in law the Ld. CIT(A) is not justified in directing the AO to 
compute functional intensity adjustment on account of AMP 
expenses by using the comparables and filters used in the 
transfer pricing report for AY 2012-13 
 
6. "The appellant craves, leave or reserving the right to amend, 
modify, alter, add or forego any ground(s) of appeal at any time 
before or during the hearing of this appeal.” 

 

4. We have given our thoughtful consideration to the assessee’s and the 

Revenue’s respective submissions.  There is hardly any dispute between 

the parties that the assessee namely, M/s Unicham India Private Limited 

came to be set up on 10.07.2008 as a wholly owned subsidiary of its holding  
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entity i.e., M/s Unicham Corporation, Japan, to carry out various personal 

hygiene products business. Coming to the impugned assessment year 

2010-11, it had entered into and carried out various international 

transactions with its overseas associates enterprises ‘AEs’ regarding 

purchase of finished goods, raw and packaged materials etc.  The assessee 

filed its return on 04.10.2010 stating loss(es) of Rs. 20,67,99,303/-.  The 

Assessing Officer thereafter made section 92C reference to the Transfer 

Pricing Officer ‘TPO’ to determine the arms’ length price ‘ALP’ to its 

aforesaid international transactions involving varying sums.  The TPO 

thereafter passed his order on 30.01.2014 holding the assessee to have 

incurred its expenditure on its AEs’ brand promotion in India under 

advertisement, marketing, and promotion “AMP” whose “alp” stood 

computed as Rs. 17,57,91,340/- in issue.  He thus recommended the same 

as an adjustment to be made in the assessee’s hands which followed the 

Assessing Officer’s assessment order passed on 27.05.2014 in very terms.  

 

5. The assessee then preferred its lower appellate wherein the learned 

CIT(A) has reversed the TPO’s action adopting bright line test “BLT” and 

further directed him to compute the assessee’s “ALP” afresh going by 

“functional intensity”  ‘FIM’, reading as under: 
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 It is in this factual backdrop that the assessee as well as the Revenue 

have filed their respective instant cross appeals before the Tribunal.  The 

former’s case is that be it “BLT” or  functional intensity” ; as the case may 

be, the alleged “AMP” expenditure does not at all form an international 

transaction u/s 92B of the Act whereas the Revenue’s endeavour is to 

reverse the learned CIT(A) aforesaid directions. 

 

7. We have given our thoughtful consideration to the assessee and the 

Revenue’s respective vehement submissions.  We note that the question as 

to whether “AMP” expenditure constitutes an international transaction or 

not, stands recently decided against the department in 2025 177 

taxmann.com 325(Del) Sony India Private Limited vs ACIT; as follows: 
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6. There does not appear to be any dispute between the parties that the 

department challenged the above extracted findings in its Tax Appeal ITA 

No. 367/Del/2026 which stands declined in their lordships judgement on 

06.05.2026.  We conclude in this factual backdrop that the impugned 

alleged “AMP” expenses in the assessee’s case could not have been treated 

as an international transaction u/s 92B of the Act as per both “BLT” as well 

as “functional intensity” (supra) .  The assessee succeeds in its instant 

substantive ground whereas the Revenue’s corresponding pleadings are 
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hereby rejected in very terms.  So is the outcome of its cross appeal ITA 

No. 6104/Del/2018, herein. 

 

7. Coming to the assessee’s remaining grounds no. 5 to 12, learned 

counsel submits that the same are on merits raising various issues of 

comparables etc which stand rendered infructuous in view of our preceding 

findings on “AMP” issue in principal.   

 

8. Learned counsel next invites our attention to the assessee’s petition 

dated 14.02.2023 seeking working capital adjustment regarding the alleged 

outstanding payables treated as an international transaction u/s 92B(c) of 

the Act.  Suffice to say we are of the  considered view that larger interest 

of justice would be served  if the assessee files all of its relevant details 

before the learned TPO who shall finalize his consequential computation as 

per law within three effective opporutnities of hearing.  This additional 

ground is treated as accepted for the statistical purposes.  The assessee’s 

instant “lead” appeal ITA No. 5938/Del/2018 is partly accepted therefore.   

 

9. We next advert to the assessee’s remaining twin appeals ITA Nos. 

6088 & 7414 in A.Y. 2011-12 & 2012-13 along with the Revenue’s cross 

appeal in the former instance  i.e. ITA No. 2303/Del/2018.  We are informed 

that the first and foremost issue raised at their behest is regarding “AMP” 

only which stands as per identical footing as in the preceding assessment 

year 2010-11(supra).  We decide the same in the assessee’s favour and 

against the department as per our preceding detailed discussion in very 
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terms.  The Revenue’s cross appeal  ITA No. 6203/Del/2018 is hereby 

rejected therefore.  

 

10. We are next informed that the assessee raises its latter substantive 

ground identically in both these assessment years that learned lower 

authorities have made the impugned “arms’ length” adjustment(s) in 

trading and manufacturing segment after rejecting its stand taking the 

foreign AEs as a tested party for the purpose of benchmarking the 

impugned import transactions.  The said foreign associate enterprise ‘AE’ 

had admittedly charged the assessee @ + 5%.  The assessee’s case all 

along has been that it represents the “least” complex entity duly accepted 

in the preceding assessment year 2010-11 in principle.  It is in this factual 

backdrop that we  note that the tribunal in ITA No. 2093/Del/2014 decided 

on 23.08.2018 Global Vantedge Private Limited vs ACIT has settled the very 

issue in principle in the assessee’s favour and against the department ; as 

follows: 

“5. The plea of the assessee is indeed well taken. The law is by 
and large well settled on this issue. There is no dispute that, in 
principle, the least complex party is to be taken as the tested party 
but the trouble usually arises on account of lack of data with respect 
to the foreign tested party and it is for this reason that the foreign 
enterprise is, more often than not, not really taken as a tested party. 
That does not mean however that the use of a foreign enterprise as 
a tested party can be rejected summarily without assigning any 
reason- as has been done by the TPO and approved by the CIT(A). 
Learned CIT(A) has also not discussed the matter on merits and 
summarily dismissed the plea of the assessee. That course of action 
cannot be approved. We have also noted that on the peculiar facts 
of this case and looking to the nature of functional relationship 
between the assessee and GV Inc, there can indeed be little dispute 
that least complex of the party is GV Inc. While the core business 
function is performed by the assessee company, and entire 
infrastructure and operating assets are owned by the assessee 
company, the foreign AE, i.e. GV Inc, is primarily responsible for 
procuring the work and owns relatively much less assets, employees 
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and operating assets. On these facts, therefore, the claim of the 
assessee that the foreign AE was the least complex entity could 
hardly be summarily rejected. Of course, the next question is the 
availability of data and the onus to furnish the same is on the 
assessee, but the authorities below have not at all addressed 
themselves to this aspect of the matter. In view of these discussions, 
as also bearing in mind entirety of the case- particularly peculiar 
business model and functional relationship between the assessee and 
GV Inc, its foreign AE, we deem it fit and proper to remit the matter, 
with respect to determination of ALP on the basis of adopting the 
foreign AE as the tested party, for fresh determination at the 
assessment stage. The matter will be decided afresh by the TPO/AO 
after giving a fair and reasonable opportunity of hearing to the 
assessee, in accordance with the law and by way of a speaking order 
dealing with contentions of the parties. Ordered, accordingly. 
 
6. We have also noted that even with respect to the assessee being 
adopted as the tested party, the assessee has raised several legal 
and factual arguments with respect to the comparables adopted by 
the authorities below. The only other grounds pressed before us, 
apart from challenging rejection of GV Inc as tested party, are with 
respect to the comparables but as the matter is being remitted to 
the assessment stage, it would not be appropriate for us to deal with 
that aspect of the matter, which is, strictly speaking, somewhat 
academic at this stage. We, however, make it clear that the assessee 
will be at liberty to take up all such issues, as he may deem 
appropriate, and the same will be decided on merits, if at all required, 
by way of a speaking order, in accordance with the law and after 
giving a fair and reasonable opportunity of hearing to the assessee. 
In effect thus all the issues are open and all other grievances raised 
in both the cross appeals are, as on now, academic.” 

 

11. We accordingly direct the learned TPO to finalize his consequential 

computation after taking the assessee’s foreign AE as a tested party subject 

to a rider that it shall plead and prove all the relevant evidence at its own 

risk and responsibility, within three effective opportunities in consequential 

proceedings.  We further quote Virtusa Consulting Services (P) Ltd. v. Dy. 

CIT [(2022) 325 CTR 307 (Madras)] and PCIT vs ITC Info-tech India Ltd 

(2024) 298 taxmann.com 46 (Calcutta)   that the instant legal issue of a 

foreign AE as tested party  already stands decided in the assessee’s favour.  

We thus accept the assessee’s instant latter substantive ground for 

statistical purposes. Necessary working adjustment; if any, shall follow as 
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per law in light of our directions in the lead assessment year 2010-11.  

These assessee’s latter twin appeals ITA No. 6088/Del/2018 & 

7414/Del/2019 are partly allowed in above terms.  

 No other ground or argument has been pressed before us. 

 

12. To sum up, these assessee’s three appeals ITA No. 5938, 

6088/Del/2018 & 7414/Del/2019 are partly allowed and Revenue’s twin 

cross appeals 6104 & 6203/Del/2018 are dismissed in above terms. A copy 

of this common order be placed in the respective case files.  
 

 

Order Pronounced in the Open Court on 30.07.2026. 
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