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ORDER: [PER SHRI K. ANPAZHAKAN]

The present appeals have been filed by Shri
Dinesh Prasad (hereinafter referred to as the
“appellant no. 1”) and Shri Raj Kumar Soni
(hereinafter referred to as the “appellant no. 27)
against the Order-in-Appeal No.
KOL/CUS(CCP)/DC/221 & 222/2026 dated
30.03.2026 passed by the Ld. Commissioner of
Customs (Appeals), Kolkata, whereby the order of
absolute confiscation of the gold in question has been
upheld and penalties have been imposed upon the
appellants under the provisions of the Customs Act,
1962.

2. Briefly stated, specific intelligence was received
by the officers of the Directorate of Revenue
Intelligence (DRI), Kolkata Zonal Unit, that one
person, by name, Shri Dinesh Prasad of Ballia, Uttar
Pradesh (appellant no. 1 herein) would be carrying a
substantial quantity of foreign-origin gold while
travelling from Kolkata to Ballia by Train No. 13121
(KOAA-GCT Express) on 17.07.2022. Acting
thereupon, the officers of the DRI proceeded to
Kolkata Railway Station along with two independent
witnesses. The intelligence further indicated that Shri
Dinesh Prasad would be travelling in Coach No. S-3,
Seat No. 51 of the said train. At about 7:40 p.m. on
17.07.2022, the officers boarded Coach No. S-3 of the
train stationed at Platform No. 1 of Kolkata Railway
Station and located Shri Dinesh Prasad occupying
Seat No. 51. Upon being questioned regarding
possession of any contraband articles, he was
informed of his legal right to be searched before a
Gazetted Officer. At his request, considering that the

train was shortly to depart and that the railway
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platform was not conducive for conducting detailed
search proceedings, he was served with summons
under Section 108 of the Customs Act, 1962 requiring
his presence at the office of the DRI, Kolkata Zonal

Unit for completion of the search proceedings.

3. Upon reaching the office of the DRI, Kolkata
Zonal Unit, the officers conducted the personal search
of Shri Dinesh Prasad in the presence of independent
withesses and a Gazetted Officer. During such search,
two rectangular yellow metal bars wrapped in carbon
paper, newspaper and adhesive tape were recovered
from the person of Shri Dinesh Prasad / appellant no.
The appellant no. 1 was unable to produce any
documents evidencing the licit acquisition or lawful
possession of the recovered gold during the time of

qguery by the said officers.

4, The recovered metal bars were weighed and
found to weigh 937.220 grams and 821.170 grams
respectively, aggregating to 1758.390 grams. The
bars were thereafter examined by a Government
Approved Valuer, who opined that they were gold of
24 carat purity, believed to have been obtained by
melting gold bars/biscuits, collectively valued at Rs.
89,67,789/-. Representative samples were drawn in
the presence of witnesses and, thereafter, the
recovered gold bars, the concealment materials, the
specially tailored waist belt, the mobile phone
recovered from Shri Dinesh Prasad and certain railway
tickets were seized under the provisions of the
Customs Act, 1962 under the belief that the goods

were liable to confiscation.

5. Samples drawn from the seized gold were
subsequently forwarded to the Chemical Laboratory,

Kolkata for examination. Vide Test Report dated
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05.09.2022, the Chemical Laboratory confirmed the
samples to be gold of 99.8% purity.

6. During the course of investigation, statements
of Shri Dinesh Prasad were recorded under Section
108 of the Customs Act, 1962 on 17.07.2022 and
18.07.2022. Thereafter, considering the
circumstances emerging during investigation, Shri
Dinesh Prasad was arrested under Section 104 of the
Customs Act, 1962 and produced before the

jurisdictional Magistrate.

7. Subsequently, one Shri Raj Kumar Soni,
Proprietor of M/s. R.S. Jewellers, Ballia, (the appellant
no. 2 herein) addressed a communication dated
26.07.2022 to the Customs authorities claiming
ownership of the seized gold. According to him, the
seized gold had been lawfully procured by his
establishment in the ordinary course of business and
had been entrusted to Shri Dinesh Prasad, his
employee, for business purposes. In support of such
claim, copies of registration documents, stock
registers and certain invoices relating to melting of
gold were produced and a request was also made for
provisional release of the seized gold. In the said letter
Shri Soni inter alia stated that, the goods seized in the
instant case belonged to M/s. R. S. Jewellers and he
was the proprietor of M/s. R. S. Jewellers and was
actively involved in purchase and sale of gold
ornaments/bullion; that they purchase gold in primary
form from various authorized parties and send them
to different Karigars for crafting the same into
ornaments, that Shri Dinesh Prasad was their
employee to whom gold was given for the purpose of
delivering it to Kolkata for crafting into jewelleries,

that the goods so seized had been legally procured by
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them. To corroborate his claim, he submitted the

following documents.
i.  Stock Summary (1st April 2022 - 23" July 2022)

ii. Stock Item Register (15t April 2022 - 23" July
2022)

iii.  Melting Invoice No. 53 dated 14.07.2022

iv. Melting Invoice No. 54 dated 14.07.2022

7.1. Shri Raj Kumar Soni inter alia further stated
that, they were in possession of 1932.570 grams of
gold in primary form, that in due course of trade the
gold was melted and out of the said 1932.570 grams
of gold, 1758.390 grams of gold was handed over to
Shri Dinesh Prasad; that Shri Prasad had gone to
Kolkata for the assigned task, however due to high
exchange rate he was instructed to return to Uttar
Pradesh with the said gold, that while returning from
Kolkata to Uttar Pradesh, he got intercepted by the
DRI officials, for which Shri Prasad had failed to
produce relevant documents of the said gold. Shri Raj
Kumar Soni thus prayed for provisional release of the
seized gold in terms of Section 110A of the Customs
Act, 1962.

8. In order to verify the aforesaid claim, summons
were issued to Shri Raj Kumar Soni and further
investigation was undertaken. The investigation
included examination of the documents relied upon by
the claimant, follow-up enquiries conducted through
the jurisdictional officers at Ballia, verification of
mobile phone records, examination of the premises of
M/s. R.S. Jewellers, verification from the proprietors

of M/s. Priyansh Hallmarking & Gold Tunch Centre and
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M/s. Brij Jewellery, as well as recording of statements
of the persons concerned. Enquiries were also
undertaken regarding the mobile nhumbers allegedly
connected with the persons referred to during

investigation.

9. Upon completion of investigation, the Revenue
formed the view that the seized gold was of smuggled
origin and that the documents subsequently relied
upon by the claimant/appellant no. 2 did not
satisfactorily establish lawful acquisition of the seized
gold and that the appellant no. 2, in connivance with
the appellant no. 1, had attempted to smuggle gold of
foreign origin through unauthorized routes and were
involved in carrying, transporting and dealing illegally
in the same in contravention of the provisions of the
Customs Act, 1962. Accordingly, a Show Cause Notice
dated 09.01.2023 came to be issued proposing
confiscation of the seized gold and allied articles under
Sections 111(b), 111(d) and 119 of the Customs Act,
1962, besides proposing penalties upon Shri Dinesh
Prasad and Shri Raj Kumar Soni under Sections
112(a)(i) / 112(b)(i) and 114AA of the Customs Act,
1962.

9.1. The said proceedings culminated in the passing
of Order-in-Original No. 173/ADC/CC(P)/WB/2024-25
dated 21.03.2025, whereby the Id. adjudicating
authority ordered absolute confiscation of the seized
gold totally weighing 1758.390 grams, under Section
111(b) and Section 111(d) of the Customs Act, 1962
together with confiscation of the concealment
materials under Section 119 of the said Act. Penalties
of Rs. 9,00,000/- each were imposed upon Shri
Dinesh Prasad and Shri Raj Kumar Soni under Section
112(a)/(b), besides a further penalty of Rs.
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9,00,000/- upon Shri Raj Kumar Soni under Section
114AA ibid.

9.2. Aggrieved thereby, both the noticees preferred
appeals before the Ld. Commissioner of Customs
(Appeals), Custom House, Kolkata, who, vide
common Order-in-Appeal No. KOL/CUS(CCP)/DC/221
& 222/2026 dated 30.03.2026, upheld the findings
regarding absolute confiscation of the seized gold
under the Customs Act, while reducing the penalties
imposed under Section 112 of the Act upon Shri
Dinesh Prasad and Shri Raj Kumar Soni to
Rs.2,00,000/- and Rs.6,00,000/- respectively and
also reducing the penalty imposed under Section
114AA on Shri Raj Kumar Soni to Rs.3,00,000/-.

9.3. Against the said order, the appellants have
preferred the instant appeals. Customs Appeal No.
75468 of 2026 has been filed by Shri Dinesh Prasad
against the imposition of penalty on him under Section
112 of the Customs Act. Customs Appeal No. 75509
of 2026 has been filed by Shri Raj Kumar Soni,
challenging the order of absolute confiscation of the
gold in question as well as the imposition of penalties
on him under Sections 112 and 114AA of the Act.

10. The Ld. Counsel appearing on behalf of the
appellants assailed the impugned order and submitted
that the findings recorded by the lower authorities are
contrary to the materials available on record and
suffer from serious factual as well as legal infirmities.
It was argued that the authorities below had failed to
appreciate that the appellants had, during the course
of investigation, produced documentary evidence
establishing the lawful acquisition and ownership of
the seized gold. In this regard, reliance was placed

upon the GST Registration Certificate, PAN particulars,
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statutory GST returns including GSTR-1 and GSTR-3B
and other business records maintained by M/s. R.S.
Jewellers. It is argued that these documents
sufficiently established that the claimant was engaged
in a legitimate jewellery business and regularly dealt

with gold in the ordinary course of trade.

10.1. It was further contended that undue emphasis
had been placed by the Department on the fact that
the relevant invoices and business records were not
produced immediately at the time of interception of
Shri Dinesh Prasad. It is his contention that mere
delayed production of documents cannot, by itself,
render otherwise genuine documents fabricated or
unreliable, particularly when the same were
subsequently furnished before the investigating
authorities and formed part of the adjudication record.
It was also argued that the genuineness of the
documents ought to have been appreciated on their
own evidentiary worth rather than on the basis of the

stage at which they were produced.

10.2. Furthermore, the Ld. Counsel for the appellants
submitted that the statutory burden cast under
Section 123 of the Customs Act, 1962 stood duly
discharged once the appellants disclosed the source of
procurement of the seized gold and produced
supporting documentary records identifying the seller
and the transactions. It was argued that upon such
disclosure, the burden shifted upon the Revenue to
affirmatively establish, through cogent evidence, that
the seized gold was in fact of smuggled origin. It is
pointed out that despite conducting detailed enquiries
with the persons from whom the appellants claimed
to have procured the gold and despite undertaking

extensive investigation, the Revenue has failed to
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discover any material conclusively demonstrating
illicit importation or smuggled origin of the seized
gold. In such circumstances, it was submitted that the
burden under Section 123 could not be said to have

remained undischarged by the appellants.

10.3. He further argued that the very foundation of
the seizure under Section 110 of the Customs Act,
1962 was legally unsustainable inasmuch as the
requisite "reasonable belief" regarding the smuggled
nature of the goods was absent at the time of seizure.
Elaborating the submission, it was contended that the
seized gold bars did not bear any foreign markings,
inscriptions, refinery stamps or other distinguishing
features ordinarily associated with imported gold. The
subsequent laboratory report merely confirmed the
purity of the seized gold as 99.8%, which, according
to the learned Counsel, could not by itself justify an
inference of foreign origin. It was argued that
internationally  traded foreign-marked bullion
generally possesses a purity of 99.9% and, therefore,
the purity report itself militated against the allegation
that the seized gold was necessarily of foreign origin.
It was also emphasized that the existence of
"reasonable belief" under Section 110 must be judged
at the precise moment of seizure and cannot be
retrospectively supplemented on the basis of

subsequent investigation.

10.4. On the evidentiary basis of the proceedings, it
was submitted that the Revenue had substantially
relied upon the statements recorded under Section
108 of the Customs Act, 1962, particularly those of
Shri Dinesh Prasad / appellant no. 1. It was argued
that the said statements ceased to possess any

independent evidentiary value unless corroborated by
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reliable and independent evidence. According to the
Ld. Counsel for the appellants, the documentary
materials subsequently produced by the appellants
materially contradicted several portions of the alleged
confessional statements, thereby lending credence to
the appellants' assertion that such statements had
been recorded under coercion, pressure and duress.
It was submitted that a retracted confession,
unsupported by independent corroboration, cannot
legally constitute the sole foundation for ordering

confiscation or imposing penal consequences.

10.5. Moreover, it is contended that the imposition of
penalties under Section 112 of the Customs Act, 1962
was wholly unwarranted in the facts of the present
case, inasmuch as the Department had failed to
establish  conscious knowledge or deliberate
involvement of the appellants in any act of smuggling.
It was argued that the materials placed on record did
not satisfy the statutory ingredients necessary for

invoking the penal provisions of the Act.

10.6. Without prejudice to the above submissions, the
Ld. Counsel specifically challenged the imposition of
penalty upon Shri Raj Kumar Soni under Section
114AA of the Customs Act, 1962. It was submitted
that the said provision is intended to deal with
situations involving the intentional use of false
declarations, statements or documents in connection
with customs transactions, particularly where such
documents are employed for obtaining benefits or
facilitating import or export under the Customs Act.
According to the learned Counsel, the present case did
not involve any such paper or fictitious transactions
and the allegation of the Revenue to this extent was

false as not backed by any evidence. Consequently, it
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is contended the essential ingredients for invocation

of Section 114AA were wholly absent and the penalty

imposed thereunder was liable to be set aside.

10.7. In support of the aforesaid submissions, learned

Counsel placed reliance upon the following judicial

pronouncements: -

i

fi.

fif.

iv.

Vi.

Vii.

Om Sai Trading Company v. Union of India [2020
(372) E.L.T. 542 (Pat.)];

Madhukar Sonaba Bhagat v. Commissioner of
Customs (Prev.), West Bengal [2019 (368) E.L.T.
990 (Tri. — Kol.)]

V.K. Jain & Sons v. Commissioner of Customs [2003
(160) E.L.T 910 (T.)];

Samir Kumar Roy & ors. v. Commissioner of
Customs (Prev.), West Bengal [2001 (135) E.L.T.
1036 (T.)];

Geetanshu Aggarwala, M/s. Dharmender Kumar Jha
& anr. v. Commissioner of Customs (Preventive)
[2025 (2) TMI 1291 - CESTAT, Kolkata];

Vikram Kumar Kabra v. Pr. Commissioner of
Customs, Hyderabad [2025 (5) TMI 587 - CESTAT,
Hyderabad];

Om Prakash Shah. Director of M/s. Quilon Trade
Commerce Pvt. Ltd. & ors. v. Commissioner of
Customs (Prev.), Kolkata [2025 (5) TMI 1623 -
CESTAT, Kolkata]

10.8. In view of the foregoing submissions, the

Ld. Counsel for the appellants prayed for setting aside

the impugned order in its entirety, with consequential

reliefs in favour of the appellants.
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11. On the other hand, the Ld. Authorized
Representative of the Revenue appearing before us
reiterated the findings recorded in the impugned order
and submitted that the investigation has conclusively
established the illicit nature of the seized gold and the
appellants' conscious involvement in its possession,
transportation and attempted concealment. It was
contended that the appellants had failed to discharge
the statutory burden cast upon them under Section
123 of the Customs Act, 1962 by producing credible
and legally admissible evidence establishing the licit
acquisition of the impugned gold. The Ld. Authorized
Representative further submitted that the documents
subsequently relied upon by Shri Raj Kumar Soni,
including the invoices purportedly evidencing lawful
procurement of the gold, were found to be false during
investigation. In this regard, reliance was placed upon
the statements recorded under Section 108 of the
Customs Act, 1962 from the proprietor of M/s.
Priyansh Hallmarking & Gold Tunch Centre and the
owner of M/s. Brij Jewellery, which, according to the
Revenue, demonstrated that the invoices and
supporting records produced by the appellants were
fabricated or forged or not in connection with the

seized gold.

11.1. In support of the aforesaid submissions,

reliance was placed upon the following decisions:

i.  Commissioner of Customs (Preventive), Kolkata v.
Anil Kumar Soni & Anr. [Judgment dated 31.03.2026
in CUSTA 30 of 2025 with IA No. GA 2 of 2025 (High
Court at Calcutta)];

ii.  Commissioner of Customs (Preventive), Kolkata v.
Rajendra Kumar Damani @ Raju Damani [2024
(389) E.L.T. 444 (Cal.)];

iii.  State of Gujarat v. Mohanlal Jitamalji Porwal & Anr.
[1987 (29) E.L.T. 483 (S.C.)]
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11.2. In view thereof, the Ld. Authorized
Representative of the Revenue prayed for dismissal of
the appeals by contending that the order directing
absolute confiscation of the seized gold, as well as the
penalties imposed upon the appellants under the
respective provisions of the Customs Act, 1962, are

legal, proper and warrant no interference.

12. Heard both sides and perused the documentary

evidence placed on record before us.

13. We have carefully considered the rival
submissions advanced by both sides, perused the
records of the case, the impugned order and the
materials placed before us. Upon such consideration,
in our considered view, the following issues arise for

determination:

(I)  Whether, in the facts and circumstances of the
present case, the Revenue had entertained a
valid and reasonable belief that the seized gold
was of smuggled origin so as to justify the
seizure and consequent invocation of the
statutory presumption under Section 123 of the
Customs Act, 1962, or not.

(II) Whether the statements recorded during
investigation, forming the principal basis of the
Revenue's case, are legally admissible and
sufficiently corroborated so as to sustain the
findings of confiscation and penal liability

against the appellants, or not.
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Issue No. (I): Reasonable belief and burden of

proof under Section 123 of the Customs Act,
1962

14. The principal plank of the Revenue's case rests
upon the applicability of Section 123 of the Customs
Act, 1962, whereby the burden of proving that the
seized gold was not smuggled is sought to be shifted
upon the appellants. Before such statutory burden can
operate, however, the jurisdictional requirement
contained in the provision itself must first stand
satisfied, namely, that the goods were seized under
the Act on a “reasonable belief” that they constituted
smuggled goods. The existence of such reasonable
belief is, therefore, not a matter of formality but a
foundational fact, the absence whereof would render

the statutory presumption incapable of being invoked.

14.1. In the present case, it is an admitted position
that the seizure is a town seizure and not one effected
at or near an international border, customs station or
port of import. Equally significant is the fact that the
two gold bars recovered from the possession of
appellant Shri Dinesh Prasad were admittedly bereft
of any foreign markings, inscriptions, serial numbers
or embossments indicative of foreign manufacture or
origin. The Panchnama, the Inventory-cum-Seizure
Memo and the materials brought on record are
conspicuously silent as to the existence of any foreign
inscriptions upon the seized gold. Yet, the seizure
records proceed to describe the country of origin as
"Bangladesh". Save and except such recital, no
independent material has been brought on record
explaining the basis upon which the investigating
authority could, at the very inception, attribute such

an origin to the seized gold. Such a conclusion,
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unsupported by any contemporaneous objective
material, appears to rest more on assumption than

demonstrable evidence.

14.2. Before the statutory presumption embodied
under Section 123 of the Customs Act, 1962 can be
pressed into service, the Revenue is first required to
establish the foundational fact, namely, that the
goods were seized under a reasonable belief that they
were smuggled goods. Such reasonable belief cannot
be founded upon conjectures, assumptions or mere
suspicion, but must be supported by objective
circumstances existing at the time of seizure itself. It
is only upon the existence of such foundational facts
that the reverse burden contemplated under Section
123 becomes operative. Conversely, where the very
foundation of such belief is found wanting, the
statutory presumption itself becomes unavailable and
the ordinary rule of evidence would govern the
matter, thereby requiring the Department to
independently establish that the goods were in fact
smuggled into India. Applying the aforesaid principle
to the facts of the present case, we find that the
seizure was effected from a town area and not from
any notified border or customs area. More
importantly, the impugned gold bars admittedly bore
no foreign inscriptions, refinery marks, serial numbers
or any other identifying feature suggestive of foreign
origin. The Chemical Examiner's report merely
certifies the purity of the seized gold as 99.8%, which,
by itself, cannot constitute conclusive evidence of
foreign origin, particularly when no material has been
brought on record to establish that such purity is
exclusively attributable to imported or smuggled gold.
In absence of any intrinsic characteristic connecting

the seized gold with a foreign source, the mere
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quantity of gold recovered or the circumstances of
possession cannot, by themselves, furnish the
reasonable belief contemplated under Section 123 of
the Act.

14.2.1. Even assuming for the sake of argument that
the initial burden under Section 123 had validly shifted
upon the appellants, we find that the said burden
stood sufficiently discharged by the
claimant/appellant no. 2, namely, Shri Raj Kumar
Soni, by placing on record the Registration Certificate,
GST documents, stock registers, stock summaries and
the melting invoices, thereby furnishing a prima facie
explanation regarding the licit acquisition and
movement of the impugned gold. Once such
documentary evidence was produced, the burden
necessarily shifted back upon the Revenue to
affirmatively establish that the said documents were
fabricated, forged or otherwise unrelated to the seized
goods. In the present case, the Revenue has merely
relied upon uncorroborated statements recorded
during the course of investigation instead of leading
independent and legally admissible evidence. Though
reliance has been placed upon the statements of
certain proprietors to question the genuineness of the
documents produced by the appellants, the
investigation has not culminated in any forensic
examination, expert opinion, prosecution for forgery,
or any contemporaneous documentary material
conclusively demonstrating that the GST records,
stock registers, invoices or business records were
fabricated or manipulated. Likewise, despite enquiries
conducted with M/s. Brij Jewellery, M/s. Mahalaxmi
Dharamkanta and other entities connected with the
documentary trail, no substantive material has

emerged establishing that the transactions reflected
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therein were fictitious or that the seized gold could not
have emanated therefrom. The Revenue has also not
been able to trace any other person linking the

impugned gold with any act of illegal importation.

14.3. We also take note of the fact that searches
conducted at the residential premises of Shri Dinesh
Prasad and at the business premises of Shri Raj
Kumar Soni/M/s. R.S. Jewellers did not yield any
incriminating material indicative of an organised
smuggling syndicate or clandestine dealings in
foreign-origin gold. The sweeping allegation contained
in paragraph 20 of the Show Cause Notice, describing
the present case as part of a "systematic and
organised smuggling network", remains unsupported
by any independent evidence whatsoever. Such
serious allegations, carrying grave civil consequences,
cannot rest upon assumptions or generalized
inferences in the absence of cogent material
establishing the alleged illegal importation or the

participation of the appellants therein.

14.3. We also find substance in the contention
advanced on behalf of the appellants that the purity
report does not materially advance the Revenue's
case. The Chemical Examiner has certified the seized
gold to possess a purity of 99.8%, as already
observed hereinbefore, whereas the Revenue has not
placed any technical or scientific material
demonstrating that such purity, by itself, is indicative
of foreign origin or that it constitutes a distinguishing
characteristic of smuggled gold. In the absence of any
foreign markings or corroborative scientific evidence
connecting the seized gold with any foreign source,

mere purity of the gold cannot by itself furnish the
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reasonable belief contemplated under Section 123 of
the Act.

14.4. The allegation that the present seizure formed
part of a larger organised syndicate engaged in
smuggling gold from Bangladesh undoubtedly
constitutes a serious charge. However, the gravity of
an allegation cannot substitute the legal requirement
of proof. Except for the statements recorded during
investigation, no contemporaneous material, call data
analysis, financial trail, or any other independent
evidence has been brought on record to substantiate
such allegation. Serious allegations necessarily
require equally cogent proof; they cannot be
sustained merely on conjecture or investigative

suspicion.

14.4.1. In this connection, we find it relevant to
refer to the decision of the Hon’ble Patna High Court
in the case of Om Sai Trading Company v. Union of
India [2020 (372) E.L.T. 542 (Pat.)], wherein it was

observed as follows: -

"18. The consignor and the consignee are recorded
and are identified. The goods are not seized at any
notified custom zone or area. Save and except for
what is recorded in the seizure memo, there is no
other material available on record. The Learned
Additional Solicitor General has tried to supplement
the reasons for formation of ‘reason to believe’,
which also are on mere suspicion, through the
affidavit of the authority. In the light of what is laid
down by the Apex Court in Mohinder Singh Gill and
Another v. The Chief Election Commissioner, New
Delhi and Others, AIR 1978 SC 851, it would be
impermissible for the authority to do so. When a
statutory functionary makes an order based on
certain grounds, its validity must be judged by the
reasons so mentioned and cannot be supplemented
by fresh reasons in the shape of an affidavit or
otherwise, for a bad order, with the passage of time,
and supplementing the reasons would become good,
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which is not how the authorities are required to
function, more so, in a case of confiscatory
legislation. But assuming hypothetically, accepting
the reasons furnished by the officer, even then it is
nothing more than a mere suspicion. A general
practice in trade cannot be, ipso facto, applied and
adopted to the instant case, for unless it is shown
that the act and the conduct of the petitioner makes
him to be a part and parcel of the trading
community, based in the area or dealing with the
illegal activities of such like nature. There is no track
record of past history of the instant petitioners.”

14.4.2. In Madhukar Sonaba Bhagat v.
Commissioner of Customs (Prev.), West Bengal [2019
(368) E.L.T. 990 (Tri. — Kol.)], this Tribunal has held
that: -

"11. The allegation is that the appellant has
smuggled gold, which is liable for confiscation under
Section 111 of the Customs Act, 1962. The gold was
not seized while it was being smuggled either at the
Port or at the Airport. It was seized from his shop in
the City. In such cases, Section 123 of the Customs
Act, 1962, provides in respect of the gold and some
other notified goods, if the seizure was under
reasonable belief, that they are smuggled, the onus
of proving that they are not rests upon the person
from whom the goods were seized. The first question
is whether there was reasonable belief. In this case,
we find that the seizure was based on the
information that they had received and that the
documents pertaining to the gold, were not found in
shop at the time of seizure. There is nothing on
record to suggest that the pieces which were seized
had any foreign markings. Under these
circumstances, we find that there was no reasonable
belief for the seizure. Further, we find that the
appellant had produced various documents to show
how he came in the possession of gold and these
documents, on investigation, were found to be
genuine. It is for this reason that the Ld.
Commissioner has refrained from imposing any
penalty upon the appellant under Section 114AA of
the Customs Act, 1962. Under the circumstances,
we find that not only was there no reasonable belief
for seizure of the gold and the Currency in the first
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place, but also that the appellant has satisfactorily
explained that the gold and currency which were in
his possession. The confiscation of gold and the
currency and imposition of penalty upon the
appellant under Section 112 of the Customs Act,
1962, are, therefore, not sustainable and the
impugned order needs to be set aside and we do so.”

14.4.3. Similarly, an identical issue has been
examined in the case of Samir Kumar Roy & ors. v.
Commissioner of Customs (Prev.), West Bengal [2001
(135) E.L.T. 1036 (T.)]. The relevant portion of the

said order reads as under: -

"Onus as placed under Section 123 was discharged
when the appellant produced the sale/purchase
vouchers showing the sale of the goods from the
gold dealers who admitted having sold the same."

14.4.3. We have also gone through the case-law
relied upon by the Revenue in support of its
contentions. However, the factual matrix of the said
cases being different from those involved herein, we
are of the view that the same are distinguishable on

facts and not applicable to the instant case before us.

14.5. Another aspect which requires to be examined
pertains to the documentary chain sought to be
established by appellant No. 2 regarding procurement
and subsequent processing of the seized gold. The
record reveals that appellant No. 2 had produced
purchase invoices evidencing procurement of 299.500
grams of gold from M/s. Brij Jewellery and 565.448
grams and 998.042 grams of gold respectively from
M/s. Mahalaxmi Dharamkanta. Significantly, though
the proprietors of the aforesaid establishments have
expressed reservations regarding the identity of the

seized gold, they have not disputed the factum of the
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underlying transactions reflected in the said invoices.
The sales themselves, therefore, stand substantially
acknowledged. The appellants have consistently
explained that the said gold, after its procurement,
was entrusted for melting, which ultimately resulted
in the form in which the impugned gold came to be
seized. Prima facie, therefore, the documentary
evidence demonstrating procurement of the raw gold
cannot be brushed aside merely because the Revenue
entertains a different inference regarding its
subsequent identity. For better appreciation of the
said facts, the invoices issued by M/s. Brij Jewellery
and M/s.

record, are reproduced below: -

Mahalaxmi Dharamkanta, as placed on

[T R
BRIJ JEWELLERY

Name ...... R o 5‘ 3 .‘S\R\‘JHQ‘O«QB'/% ............

Address... QKN GANY . BN s

Invoice No. 22

estin[o[g[BIR[RIP[s]7]8]

Date &9 — 074 - 2022

3[L1]Z]N]

PAN / Unique I1d

State Code : 09

E.&0.E.
Subject to Kanpur Jurisdiction only.

Goods once sold will not be taken back.

state ... UL L Palce of Supply -
Gold  gollion N5 G334 |oo
AR -5 Qarpan

Amount In words S'xxi’eﬁ.nl_ak.hb,% ... | Total Amount B°f°"‘-1“ \5? 334e |
&m..:ﬂm.ummx..,. ’ .e..ﬁumcl.mzl .......... Add: CGST@ [S% 33 q@ I
“E)’.“'}‘J, ...................... : Add:SGST@\. % 23960 | jeo
Bank DelalTsl : Add:IGST@ %
Bank Name - Unlon Bank of India, General Gan}, K’npur RomdOF  (— ) il._o_
e ot Amoum AT T | 1GAN0 [ |
Original-White, Duplicate-Yellow, Triplicate-Pink FFO?'—B%TJ jJ g ﬁ/‘gfll_ lEel;

coamel” s Singh
Aulhod%vr

Customer Slgn.
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GST Cherpeatie (n words)

Rs. Fifty Two Lakh Seventy Four Thoussnd Sevan Hundred Sixty Elght Only

TAX INVOICE ORIGINAL FOR RECIPIENT
MAHALAXMI D TA
‘CHOWK STATION ROAD
GANESH MARKET
BALLIA
GSTNNo OOAWGPSSSOGDRH IRN No  #185736e /260003189 1da
17b02a8523488122ab0e
BIS No 434872813903b1184a318
Vrvoice o :
o * TAXe ACK No 142211257612141
\rvoice Date 11-May.2022 ACXDste  2022-08-11 20;13:00
Oau of Suroly .
¢ 11-May.2022 Puce o Supply  : Uttar Pradesh
Dotalis of Recelver | Bif To / Detalls of Consignee : Shipped to ()
Wg R.S. JWELLERS MiS R.S. JWELLERS
.B nKDENGANJ . OKDENGANJ
alla 277001 Ballla 277001
: State ! Utar Pragesn Code : 09 State : Uttar Pradesh Code : 09
GSTNNo : 03BHHPS7AIILIZN |
PAN No ! BHHPSTHIL
BIS No
Descripton of Goods HSN Code Net Welght Rate per Amourt
GOLD (99.50) 71081200 998.042GM 5,128.000| GM 51,17,959.00
ELOE. Total 994.042 OM
Taxable Amt 51,17,959.00
Bank Detall
CGST  1.50% 78,769.00
lww.um: DHARAMKANTA 5GST  1.50% 76,763.00
mum’mooole'srnl TCS 0.100% 3,271.00
INDIAN BANK Round Off 0.00
BALLIA CITY
ou — Grand Tolal 52,74,768.00

Rs. Ons Lakh Fifty Three Thousand Five Hundred Thirty Eight Only

/
/

\/

Declaration

w.anwumhvuamwmlmdngmdommwmmnpwummwwmcm.mm
hava boen delivered by us sl BALLIA 10 the buyer and tha sale ls completed and conciuded on delevery past Delavery, the selter
| respect and the buyer is fully responsibie n sl respects including the subsequent movernants of goods

Goods Recelved By Cetled Mt e paroadan gnen aove wrw Yue wd comedt
for MAHALAXMI DHARAMKANTA
— :ﬁ’ (}’ RATAN Dgraly sgwed by
</ "’_3 ] KUMAR et do
SONI PEATE{R% ST 4
Racaiver's Signsture Autherised Signalory
GANESH MARKET BALLIA
BALLIA

—Thie ls g Compuler Qeneraled lavolce
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[ o TAX INVOICE DUPLICATE FOR TRANSPOR 11
CHOWK STATION ROAD
GANESH MARKET
GSTIN i
No
09AWGP3650‘D1 ZH | 'RNNo  #7253802018r78d88d510e
A714cATM1849800d5c5d
BIS No s : 0839c00007409217ad/e8
Invoice No
T :sz ACKNo 142211187487020
z 2-Apr-2022 ACKDats 202204-12 21:59:00
Mol Sopy 1o
~Apr-2022 Place of Supoly  : Uttar Pradesh 4
Detalls of Rece
o Iver | Bl To Detalls of Conslgnee : Shipped to N
S RS. JWELLERS MI3 R.S. JWELLERS
- OKDENGANy OKDENGANJ
Ballla 27 -
277001 Ballla 277001
State : Unar Pradesh Code :gp |SWo s Uttar Pradesh Code : 09
GSTINNe : 09BHHPS7813L1zZN
PAN No : BHHPSTB13L
BIS No :
Deseription of Goods HSN Code Net Welght Rate per Amourt
GOLD (99.50) 71081200 565448GM 5,151.000| GM 29,12,623.00
E.& OE. Total 565.448 GM
Taxsble Amt 29,12,623.00
Bank Detall CGST  1.50% 43,689.00
MAHALUXMI DRARAMKANTA 8GST  1.50% 43,689.00
50382348631
IDIBOOOBSTS
INDIAN BANK Raund Off -1.00
BALLIA CITY Grand Total 30,00,000.00
Amourt Chargeadle (n worts)
Rs. Thirty Lakh Only
GST Chargeable (n words)
Rs. Eighty Baven Thousand Three Hundred Saeventy Elght Only
Declarstion ns lvoloe shaws 1he sciual price of the goods described and thal sll psrticulars are Ly and comect. Goodss covered
Wae declare that by us 81 BALLIA 1o the buyer and ha sale Is compleled and concluded on dalavery poat. Delevary, the seller
i wx:’:;yl s fully responsible In all respects Including the b \ is of goods
| respect 8 Coified Mal the partadtans ghen Adove are true and comect
Goods Recelved BY for MAHALAXMI DHARAMKANTA
. \ £ 5 .
27;,“5)':4/ () lﬁ W !
Authorised Signatory
| oo s e
BALLIA

_Thie o 8 Computer Generated (nvoice

14.5.1. We further find the above documentary
evidence produced by the appellants to be consistent
with the Stock Summary and Stock Register relied
upon by appellant No. 2 duly reflect the aforesaid
purchases, which indicate the availability of the
corresponding quantity of gold during the relevant

accounting period. The same is extracted below: -
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,’

-~ ’
R.S. JEWELLERS
om--as,cu Batiis ) -
__'-r‘ifU P} 2y o .
Tt e Ll
Szock Summary -
AR2210 20-0422
- — ﬁ\- .
:;"f’
e — Say R __vm
6o — 983508440
ot EuO" T S11393 ERasoae e
gLVER 258988 77388368
seeer Drnaments 2370503 3.’ S8 7785160
Giver 989% o . 18855237
S VER TRy B105100 1585000
iang Total DTSN 1.2).44,461 8
P
(s
ﬂ"" o
/\—
' A
W
Y
{ .
Qi 4 ”‘h“’l;,
3 el
.‘_/ n‘ sl

SL5% by
:20.5000 gram} - LIOU 1) ¥
2 + 7 2.620G gram, 4037237 "\‘!‘:anT 7 239704
[ o . .4’71‘3“" 70320 geam[ . 037231 T s 27| A39204
3 3 12-42.22Cash - = 716300 gram] 1337237 TivomaT| . 9204
M 2Ae 2 Casn Ty [ B[S0 gnam] w7571 SoramgT | 482600
Lﬁwe?[c;;n_g_ — = [ 76300 gram|~ 4037231 0.27| |- 433204
B ] [STTmE T | 7E3%gnm| wirzar J600.27| » - 433204
gl 77-Apr-22[Cash T i | | 0pagram] LTS T g 7] | 482600
! [ erzacann — ] | N2 B30 gam| 037231, g0zt ::JM-'
[ [[A5-Asr2z|Cash = | | 830eonm| warsail e 482800
B e = , I 2 Nz % 2 D
"B AR 2[Cashy T - - | | 8500 gram|  twrsTi wim7i| 2600|071 145 G805 am
3 [ 2or 22l Cashy il ] | | | 200 gam| amns7i|  aovm.a1|.  4826.00) 16 7%, iSRS gam
’ [_ww-2={c:sn o " phy|Sales T [ 067 | | 85030 gram| aas7s 7y 01071 4826.00) 1073 %] 135 030G gram)
|01 "'“7‘7'1& i - [Sates 75 | Z50X gram| is0aen 42594.45) -~ 3105.53] 671% PR
‘ O1-Kay- 2:|MAHA LAXMI DHARMKAFA ,Purrh. i ‘1] 5 -'.:scgum! 2912523_011{ R §25 0285 30m] 3345334.09) |
|| 05-May-22[Cash | AN [Salus | 55] 83000 gram| _ 15800.89 42554.35]  I106,52] 6.1 %!  E77 szmioae| 340013564
- Mayvz”MAlMLA.XMIDMARMKATA [Purchas] T3] 9923420 gram]  5117955.00] | 7 7 T 1578 700 gram| | 3511340.52
[ 37-Meg-22]Cash T T [Sales | 1ag] | | 8Sp0gam| isecose|  431ea3s| | 251250 §70%| 5T 0T grm  Ba70%IY
[ 16-1/, ay-“lca LU RE e, [Sates: ] 170f i | E.5000 gram;  45300,98 43188.39) 251259 S70%| SR INCgan] 84NN
| 20-May-22[Cash P | 198f [ | 05900 grem| 4580098 4188.33]  2612.59] S7)%| 12350700 graml . 838398435
22-May-22|Cash | 2o0] | | 85000 giam| 4s300.98 43183.39]  2612.55[ 873%| TG+ 5700 gy 834079596
f 20-1ay-22|Cash . { 231) ] | &SG00cam[ zaco.ss 4318839 2612.59| 570°%! 5310700 gra—|  B297607.57
I 09-Jul- 22 GRIJJEWELLERY, IJ Pun:fm 7] 298 Mgnmi 1593320, aoI R | 1332 8700 gram| -; :, 9805084.40
7 B z = 3 TI6166.84] 310  VEI2STCa gl 988500440
5 ;I [aas! ‘ I 2104 3239 gur'.l 107669680.50] 172 4100 o 2=l 51904300 84187615 35166.84] .t % 2 3 8.

Af/s fé{.@yé)’lers

$ -/,,,

2 e ;3%
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14.5.2. More importantly, the melting process is
stated to have culminated in two gold bars weighing
937.220 grams and 821.170 grams respectively,
which precisely correspond to the individual weights
of the two gold bars recovered and seized by the
officers. The aggregate weight reflected in the melting
invoices, namely 1758.390 grams, exactly matches
the collective weight of the seized gold. Such
mathematical correspondence between the
contemporaneous commercial records and the seized
goods constitutes a relevant circumstance lending
prima facie support to the appellants' explanation,
which, in our considered view, cannot be ignored. The

said invoices are reproduced below for ease of

reference: -

PH Mo (5493221577

| FIRSTFLOOR KASHI VISWANATH KATRATOWN HALL ROAD pALLIA Date 14/07/2022

Name RS Jwellars

Address Okdenganj ballia (UP)

Description ‘J Gross Wt. / Melt. Wt l Melt Lobs ( purity% | PureGold |  Amount
Moty : wt ‘ i
; i
; i i
Gold 1 819.580 1.640 0.050 { 99.30 821.170 ' 90154 |
| ; |
| o 0157 |
[ Y S
i Round [ 0.54 ¥
| | -' off [ __
! ] ’ Nett 901

Yo 3
y

Re.tn vmri_‘i\s\;\;hujnd;ud one rupees anly.

e - ) R M/s R.S. Swellgrs ———e o -
- \J..«;_.]B!. AI}’



(e |

PRIYANSH HALLMARIING

INVOICE No 54

Name R S Jwellers

f i
I}ddress Okdenganij ballia (uP)

Description

Gold
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Py

FIRST FLOOR KasH) VISWANATH KATRA

—

2!
o

AND GOLp TUNCH ¢t MTER

PH.Mo 05498224677

TOWN HALL ROAD paLLIA Date 14/07/2022

Gross Wt.

Melt.Wt

’ Melt|Loss Purity% Pure Gold r N Amount
| : -
|

Rs. In word

W )
935.400 1.870 0.050 . 99.30 / 937.220 |  1028.94
| |
| |
! !
| Gross | 1028.94
Amt_ |
i Roun(ﬂ, 0.94
loft_-|_
L | | tett [1028
One thousand twenty eight rupees only. | Amt J
- S (R .,
M/s R. S- Jwellers
e [ LCHPY § 72N
’27""\3']')‘@ fetor ré”:h ’

14.6. The Revenue has sought to question the
authenticity of the documents furnished by the
appellants on the ground that the purity reflected in
the purchase invoices allegedly differs from the purity
of the seized gold. We are, however, unable to accept
such contention as conclusive. The explanation
consistently advanced by the appellants is that the
gold procured from M/s. Brij Jewellery and M/s.
Mahalaxmi Dharamkanta was subsequently subjected
to melting before being entrusted to Shri Dinesh
Prasad for transportation. Except for the statements
recorded during investigation, no independent
technical examination, metallurgical opinion or
forensic analysis has been undertaken by the
Department to demonstrate that the seized gold could
not have originated from the gold covered under the

aforesaid invoices. In these circumstances, the
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appellants' explanation cannot be discarded solely on
the basis of suspicion, and the attendant
circumstances, viewed cumulatively, persuade us to

extend the benefit of doubt in their favour.

14.7. Viewed cumulatively, the absence of foreign
markings on the seized gold, the fact that the seizure
was effected in the course of a town interception, the
absence of any scientific or technical material
connecting the seized gold with a foreign source, the
production of contemporaneous commercial records
by the claimant, and the absence of any independent
evidence dislodging the authenticity of those
documents, collectively create a substantial doubt as
to whether the foundational requirement of a
reasonable belief stood satisfied at the time of seizure.
Consequently, we are of the considered opinion that,
in the peculiar facts obtaining in the present case, the
invocation of the statutory presumption under Section
123 of the Customs Act cannot be sustained solely on
the basis of suspicion. The burden, therefore, cannot
be said to have irrevocably shifted upon the appellants
merely by virtue of the seizure itself, and the Revenue
was required to establish, through legally admissible
and independent evidence, the smuggled character of

the impugned gold.

Issue No. (II): Revenue’'s reliance on_ the

statements recorded during the course of

investigation

15. Having held that the statutory presumption
under Section 123 of the Customs Act, 1962 cannot,
in the peculiar facts of the present case, be
mechanically invoked, we now proceed to examine
whether the independent evidence relied upon by the

Revenue—principally the statements recorded during
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the course of investigation— would, by itself, be
sufficient to sustain the allegations contained in the
impugned order. Upon a careful examination of the
record, we find that the Revenue's case substantially
rests upon (i) the statement of appellant No.1, Shri
Dinesh Prasad, recorded under Section 108 of the
Customs Act, 1962, and (ii) the statements of the
proprietors/owners of M/s. Priyansh Hallmarking &
Gold Tunch Centre, M/s. Brij Jewellery and M/s.
Mahalaxmi Dharamkanta, recorded during
investigation, which have been relied upon to contend
that the documents submitted by appellant No.2 are
forged/fake. The evidentiary worth of these
statements, therefore, assumes considerable

significance.

15.1. We find considerable substance in the grievance
of the appellants that the statements of the
proprietors of the aforesaid firms have been relied
upon without adherence to the mandatory statutory
safeguards prescribed under Section 138B of the
Customs Act, 1962, which is in pari materia with
Section 9D of the Central Excise Act, 1944. The
legislative scheme does not contemplate automatic
admission of statements recorded during investigation
as substantive evidence against a noticee. The
adjudicating authority is first required to examine the
maker of such statement as a withess, record its
satisfaction regarding admissibility and thereafter
afford the affected noticee an effective opportunity to
test such evidence through cross-examination. These
safeguards are not empty formalities but constitute
substantive facets of the principles of natural justice.
The record before us does not disclose compliance
with the aforesaid mandatory requirements before

placing reliance upon the statements in question.
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15.2. The Revenue seeks to reject the documentary
evidence produced by appellant No.2 almost
exclusively on the basis of the statements of Shri
Prince Kumar, Proprietor of M/s. Priyansh Hallmarking
& Gold Tunch Centre, Shri Kailash Singh, owner of
M/s. Brij Jewellery and Shri Ratan Kumar Soni,
Proprietor/Authorized Signatory of M/s. Mahalaxmi
Dharamkanta. However, these statements have not
been subjected to the statutory safeguards embodied
under Section 138B of the Customs Act, 1962 and
thus such statements cannot, by themselves, be
equated with conclusive evidence for discarding the
documentary evidence furnished by the appellants in

support of their case.

15.3. This aspect assumes greater significance in
relation to the allegation that Melting Invoice Nos. 53
and 54 were forged or fabricated. We find that the
principal, if not the sole, basis for arriving at such
conclusion is the statement attributed to Shri Prince
Kumar, proprietor of M/s. Priyansh Hallmarking & Gold
Tunch Centre. Except for the said statement, no
handwriting examination, forensic analysis of
signatures, expert opinion, seizure of original records,
comparison of contemporaneous invoice books or any
other independent evidence has been brought on
record to establish that the said invoices were in fact
forged. Suspicion, however grave, cannot substitute

legal proof.

In proceedings carrying serious civil consequences, a
finding of forgery cannot rest merely upon an
untested statement recorded during investigation,
without any supporting material capable of

independent verification.
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15.4. Similarly, we find that the Revenue's
observation regarding the Stock Item Register is
founded more upon inference than evidence.
Paragraph 20(xi) of the Show Cause Notice merely
observes that the Stock Item Register "appeared to
have been prepared afterwards." Such observation,
however, is not supported by any expert

examination/cogent evidence.

15.5. It is also pertinent to take note of the
submissions advanced on behalf of appellant No.1
regarding the circumstances under which his
statement under Section 108 of the Customs Act came
to be recorded. It has been specifically contended that
the statement was electronically typed by the
investigating officers and appellant No.1 was merely
directed to append his signature without being
afforded an opportunity to meaningfully verify its
contents, which submission has been recorded at
page 28 of the Order-in-Original dated 21.03.2025.
Although the said statement could be relied upon in
the instant proceedings, the fact remains that once its
voluntariness stood seriously disputed, prudence
demanded that the Department substantiate the same
by leading independent corroborative evidence before
placing exclusive reliance thereon. No such
corroboration is forthcoming from the record.
Therefore, in the peculiar facts and circumstances of
the case, we are of the opinion that the said statement
of Shri Dinesh Prasad cannot be relied upon so as to
conclude as to the foreign character or smuggled

nature of the gold in question.

15.6. It is therefore observed that the Revenue's case
rests predominantly upon untested statements

recorded during investigation, which are not
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supported by independent documentary or scientific
evidence capable of withstanding judicial scrutiny. The
documentary evidence relied upon by the appellants
has not been displaced by any cogent material except
such statements, while the allegation of forgery itself

remains unsupported by any objective investigation.

15.7. For all the aforesaid reasons, we are of the
considered opinion that the evidence relied upon by
the Revenue does not attain the standard of legal
admissibility and probative value necessary to sustain
the findings recorded in the impugned orders. The
reliance placed upon uncorroborated and procedurally
untested statements, creates sufficient doubt
regarding the allegations levelled against the
appellants. The cumulative effect of the evidentiary
deficiencies noticed hereinabove creates sufficient
doubt as to the correctness of the Revenue's case, and
such doubt must, in law, be resolved in favour of the

appellants.

16. In view of the foregoing discussion and for the
reasons recorded hereinabove, we are of the
considered opinion that the Revenue has failed to
establish the allegations of smuggling by legally
admissible and cogent evidence. Consequently, the
order directing absolute confiscation of the impugned
gold under Sections 111(b) and 111(d) of the
Customs Act, 1962 cannot be sustained and is

accordingly liable to be set aside.

17. As regards the aspect of imposition of penalty
under Section 112 of the Customs Act, 1962, having
held that the Revenue has failed to establish, by
legally admissible and cogent evidence, that the
impugned gold was of smuggled origin and having

consequently found the order of confiscation to be



Page 32 of 33

Appeal No(s).: C/75468 & 75509/2026-DB

unsustainable, the foundation upon which the
penalties imposed under Section 112 of the Customs
Act, 1962 rest, itself ceases to exist. Penalty under
Section 112 is consequential in nature and necessarily
presupposes the existence of goods liable to
confiscation under the Act. Once the very basis for
confiscation fails, the consequential penal liabilities

cannot survive independently.

17.1. We are also of the view that the penalty
imposed upon appellant No.2, Shri Raj Kumar Soni,
under Section 114AA of the Customs Act, 1962 is
equally unsustainable. Section 114AA contemplates a
deliberate act of knowingly or intentionally making,
signing or using a declaration, statement or document
which is false or incorrect in any material particular
for the purposes of the Customs Act. Such penal
provision, being quasi-criminal in nature, necessarily
requires the Revenue to establish the requisite
element of conscious knowledge and deliberate falsity
by cogent and convincing evidence. In the present
case, however, the allegation that the documents
relied upon by appellant No.2, including the melting
invoices and other supporting records, were forged or
fabricated, has itself not been established by any
independent evidence. As discussed hereinbefore, the
Revenue has principally relied upon uncorroborated
statements recorded during investigation, nor has any
forensic, expert or other objective evidence been
brought on record to conclusively establish fabrication
of the documents in question. In such circumstances,
the essential ingredients necessary for invoking

Section 114AA remain unproved.



Page 33 of 33

Appeal No(s).: C/75468 & 75509/2026-DB

17.2. Viewed thus, we are of the considered opinion
that the Revenue has failed to establish the necessary
jurisdictional facts for sustaining the penalties
imposed under Sections 112 and 114AA of the
Customs Act, 1962. The impugned penalties,
therefore, cannot be sustained and are liable to be set

aside.

18. In the result, we hold that the order of
confiscation of the seized 02 (two) pieces of gold bars
collectively weighing 1758.390 grams and the
imposition of penalties on the appellants, Shri Dinesh
Prasad and Shri Raj Kumar Soni, under Sections 112
and 114AA of the Customs Act, 1962 cannot be
sustained and are hereby set aside. Consequently, the

impugned order stands set aside.

19. The appeals are allowed, with consequential

relief, if any, as per law.

(Order pronounced in the open court on 02.07.2026)

Sd/-

(ASHOK JINDAL)
MEMBER (JUDICIAL)

Sd/-

(K. ANPAZHAKAN)
MEMBER (TECHNICAL)
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