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This appeal is filed challenging an Order of the Adjudicating Authority in I.A.
2738 of 2020 dated 13.03.2023 as well as [.LA. No0.1298 of 2023 dated

23.05.2023.



2. The brief facts relevant for the current purpose may be stated as below:-

a. According to the appellant, it is a partnership firm and it was awarded
certain civil contract work on 31.12.2014 by the CD. There arose some
dispute over payment of money to the appellant and the appellant claims
that it was resolved through a settlement deed dated 20.04.2017.

b. On 20.12.2017, CD executed a lease deed in favour of one of the partners
of the appellant. According to the appellant, this lease deed was executed
on the basis of the settlement dated 20.04.2017 (but this issue is not very
genuine for the current purpose).

c. On 03.07.2018, CIRP was initiated against the CD. On 09.09.2019, the RP
took out [.LA. 1197 of 2019 against the appellant under Section 45 of the

IBC and the appellant has filed its reply and the matter is still pending.

3. During the pendency of I.LA. 1197 of 2019, RP took out another application
in I.LA. 2738 of 2020 alleging that the appellant, which is arrayed as second
respondent in this application along with the first respondent, had encroached
into certain asset of the CD and had put up a sample flat. Apparently, the
appellant has not filed any reply and vide the Order dated 13.01.2023, [.A. 2738
of 2020 was allowed, and the respondents to that application which included the
appellant herein were directed to be vacated. The appellant then took out L.A.
1298 of 2023 contending that the appellant was not served with the notice of I.A.
2738 of 2020 and also challenged the said Order on the merit. On 23.05.2023,
this Order came to be dismissed by the Adjudicating Authority on the ground
that the appellant’s plea as to non-service of notice in I.A. 2738 of 2020 cannot

be accepted.



4. Heard all the parties. The learned Counsel for the appellant would contend
that the RP did not dispute that the appellant is in possession of the property in
covering an extent of 1,830 sq. mt., and this is a subject matter of [.LA. 1197 of
2019. Until I.A. 1197 of 2019 is decided by the Adjudicating Authority, to seek

appellant’s eviction vide [.A. 2738 of 2020 may not be appropriate.

5. Be that as it may, sometime in 2021, COC had approved the resolution
plan and on 07.03.2025, the Adjudicating Authority too has laid its approval to
the same. In terms of the plan, the SRA is required to prosecute [.A. 1197 of

2019.

6. Per contra, the learned Counsel for the RP submits that while the appellant
claims a right over extend of 1,380 sq. mt., it has allowed the first respondent in
[.LA. 2738 of 2020 to occupy and use it as for the latter’s office purposes, whereas
the purpose for which the appellant had obtained the said property was for
running the nursery school. It is submitted that the RP was constraint to file [.A.
2738 of 2020. He also submitted that the appellant had come out with two
addresses, one at Agra and another at Faridabad and notices were duly taken
on the Agra address of the appellant and hence it would be wrong for the

appellant to contend that no notice was issued.

7. The learned Counsel for the SRA would submit that it is difficult to
demarcate the 1,380 sq. mt. which is the subject matter of the alleged lease, and
contended that the very plea of the appellant will go counter to plan as approved

by the Town Planning Authority.



8. The learned Counsel for the appellant would now submit that so far as the
issue of legitimacy of appellant’s occupancy and its intended continuation
thereof is concerned, the appellant is negotiating with the SRA. The learned
Counsel for the SRA fairly stated that some settlement process is underway but
added that the SRA’s right to prosecute I.LA. 1197 of 2019 may have to be

protected.

9. We weigh the submission of all. There are two aspects: (a) I.A. 1197 of
2019 which is premised on the legitimacy of the lease deed dated 20.12.2017
and other is [.LA. 2738 of 2020. As long as I.A. 1197 of 2019 is pending, it may
be difficult to hold that the present appellant would be an encroacher of the same
property. It may be that the appellant might not have contested [.A. 2738 of 2020
diligently, but inasmuch as I.A. 1197 of 2019 is pending on the file of the
Adjudicating Authority, any decision to evict the appellant during the pendency
of the I.LA. 1197 of 2019 cannot be reconciled with the allegation of unlawful

occupation of the property in question.

10. Barring the property covered by the lease deed dated 20.12.2017, the SRA
has taken possession of the rest of the properties. And we are also given to
understand that some settlement talks are on foot between the appellant and

the SRA. But that can still be considered pending in I.A. 1197 of 2019.

11. In conclusion, this appeal is allowed and the Order passed in I.A. 1298 of
2023 is set aside and the same is remanded back to the Adjudicating Authority,
who will now consider it along with I.A. 11970f 2019. Till the disposal of these
applications, appellant’s possession of the property covered under the lease deed

dated 201.12.2017 will continue with it. The Adjudicating Authority is required



to bestow best endeavour to dispose of both I.A. 1298 of 2023 and I.A. 1197 of
2019 at the earliest, preferably within a period of three months from today. Any
issue regarding settlement between the appellant and the third respondent can

be pursued before the Adjudicating authority. No cost.
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