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BINU TAMTA:

1. M/s Vardhman Textiles Ltd.! has assailed the Order-in-Appeal?,
whereby the request of the appellant for reassessment and
substitution/cancellation of five Bills of Entry3® and grant of exemption
under Notification No0.21/2022 - CUS dated April 13, 2022 was

rejected.

2. Briefly stated, the appellant filed five self-assessed B/E

Nos.8143986 dated 5.04.2022, No.8188854 dated 8.04.2022,

! Appellant
? No.IND-EXCUS-000-APP-118-2023-24 dated July 27, 2023,
3

B/E



No.8208393 dated 9.04.2022, No0.8255705 dated 13.04.2022 and
No0.8259138 dated 13.04.2022 for clearance of imported goods namely,
“"Raw Cotton”, classified under Chapter Heading No0.5201 0020 claiming
exemption from payment of basic customs duty vide exemption
Notification No0.18/2015 dated April 1, 2015, against valid advance
authorisation licenses. On the same day, i.e., April 13, 2022, the last of
the impugned B/Es were filed and assessed a new exemption Notification
No.21/2022-CUS was issued, exempting BCD and Additional Duty of
Customs on the import of cotton with effect from April 14, 2022. In view
thereof the appellant submitted letter dated April 18, 2022 to the
Customs requesting for reassessment of the 2 B/Es (8143986 and 818
8854) and cancellation of the other three B/Es (8208393, 8255705 and
8259138). The Deputy Commissioner, ICD, Mandideep rejected the
request vide order dated April 19, 2022. Subsequently, the appellant
made another request to the Customs vide letter dated April 22, 2022 to
substitute the five B/Es originally filed for home consumption into B/Es
for warehousing, however, the Deputy Commissioner rejected the same.
The appeal filed by the appellant challenging the orders dated 19 April
April, 2022 and April 25, 2022 has been rejected by the Commissioner
(Appeals) by the impugned order and hence the present appeal has been

filed before this Tribunal.

3. Heard Shri Rupender Singhmar, Advocate for the appellant and
Shri Rajesh Singh, Authorised Representative for the respondent and

perused the case records.

4., The learned Commissioner has noted that the only issue to be

decided in the appeal is whether the appellant is eligible to avail



exemption benefit provided by Notification No0.21/2022 dated April 13,

2022.

5. The submission of the learned Counsel is that unless an out-of-
charge order under Section 47 is issued, the goods remain imported
goods and are subject to the prevailing rate of duty. As the out-of-
charge orders were issued after 22.04.2022, i.e. after the notification
came into effect on 14.04.2022, the notification no.21/2022, which
provided 'nil” rate of duty was applicable. The learned Counsel
emphasised that the taxable event is when goods cross the Customs
barrier and, therefore the relevant date is the date of clearance relying
on the decision of the Apex Court in Garden Silk Mills versus Union of
India® and Kiran Spinning Mills versus CCE>. Since the goods in
question were pending clearance when the exemption notification came
into effect, the benefit thereof cannot be denied. The learned Counsel
relied on the settled principle that the assessee has the option to choose

more beneficial exemption.

6. The learned Authorised Representative for the Revenue has
reiterated the findings of the Authorities below. He contended that
relevant date for determination of duty as per Section 15(1)(a) of the
Act is the date of filing of the B/E and since the exemption notification
no.21/2022 became effective from April 14, 2022, it was not in existence
at the time when B/Es were filed and the benefit thereof cannot be

extended to the appellant.
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7. The undisputed facts are that five B/Es were filed and assessed on
the same dates and the assessment orders were issued to the appellant
on the same day. On April 13, 2022, the date on which last bill of entry
was filed and assessed, the exemption notification No0.21/2022 was
issued, which exempted BCD and AIDC on import of “Cotton” w.e.f. April
14, 2022. To avail the benefit of the exemption notification, the appellant
had requested the Custom Authorities for reassessment of two B/Es and
cancellation of the remaining three B/Es and further for substitution of
the B/Es filed for home consumption into B/Es for warehousing. The
appellant had filed the B/Es within the statutory time limit prescribed as
per Notification No0.34/2021-Cus (NT) on 5.4.2022, 8.4.2022, 9.4.2022
and two B/Es on 13.4.2022 which is after the date of “entry inwards of
vessels”. There is no error in the understanding of the Department that
the relevant date for determining the rate of duty should be the date of
filing of the B/Es as per Section 15(1)(a) and since the notification
no. 21/2022 was not in existence at that time, no benefit can be availed

by the appellant thereunder.

8. To consider the other submission of the learned Counsel in terms
of Section 46(5) of the Act for substitution of B/Es from home
consumption to warehousing, the provisions of Section 46(5) are quoted
below:-
“"Section 46(5) If the proper officer is satisfied that the
interests of revenue are not prejudicially affected and that
there was no fraudulent intention, he may permit
substitution of a bill of entry for home consumption for a bill
of entry for warehousing or vice versa.”
9. Clause (5) of Section 46 starts with the satisfaction of the proper

officer with respect to the interest of revenue not being prejudicially

affected while permitting substitution of a B/E. Therefore, the primary



concern of the proper officer is to protect the interest of the Revenue
from being prejudicially affected by permitting the substitution of the
B/E. Keeping that in view, the Authorities below rightly appreciated that
the sole intention of the appellant in seeking substitution from home
consumption to warehouse was to avail the benefit of the Notification
no.21/2022 dated April 13, 2022, (w.e.f. April 14, 2022) which was non-
existing at the time of filing the B/Es. This was definitely a cause of
concern for the Revenue for rejecting the substitution. Secondly, we find
that under Clause (5) of Section 46, the proper officer has been given a
discretion to permit substitution of a B/E for home consumption for a B/E
for warehousing or vice versa as the words used are, “he may
permit”. The word “may” is significant of the fact that proper officer is
not bound to permit substitution and only on being satisfied is required
to take a decision. It is also not a case that the discretion has been used,
arbitrary or unfairly. Hence, there is no reason to interfere with the

findings arrived at.

10. The plea taken by the appellant that they have an option to choose
the exemption notification which is more beneficial to them is not
sustainable in the facts of the present case, where the later notification
was not in existence when the B/Es were filed and, therefore, there is no
question of choosing the exemption notifications. The option is
exercisable only with reference to the notifications, which are in
existence on that date. The reliance placed by the appellant on the
decision of the Apex Court in Bharat Surfactant (P) Ltd versus Union
of India® and the decision of the Tribunal in the case of Sha Poosaji
Mangilal versus Collector of Customs, Madras’ holding that the

rate of duty prevailing on the date of presentation of B/E is applicable,

®1989(43)ELT 189(SC )
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but if entry inwards of ship takes place after presentation of B/E, then
the rate of duty prevailing on date of entry inwards of ship is applicable.
The said decisions are distinguishable for the reason that all the B/Es
were filed as per the statutory time limit and were not filed as advance
B/Es, which is evident from the details filled by the appellant under
Section A(7) of Part-I of the B/E as “N”. In fact as noted in the
impugned order, all the B/Es have been filed after the date of “entry
inwards of the vessels” as can be seen from the details provided under

Section D(7) of Part-I of B/E. The relevant part of the B/E is set out

below:-
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11. Lastly, we may consider the reliance placed by the learned Counsel
on the proviso to Section 15 of the Act, which reads as:—

“15. Date for determination of rate of duty and tariff
valuation of imported goods.

() RO UR
[Provided that if a B/E has been presented before the date

of entry inwards of the vessel or the arrival of the aircraft [or
the vehicle] by which the goods are imported, the B/E shall



be deemed to have been presented on the date of such entry
inwards or the arrival, as the case may be.]”

12. From the discussion above, the correct status is that the
B/Es were filed after the date of “entry inwards of the vessels” and not
as advance B/Es. We may refer to one of the instances, where B/E
No0.8143986 was dated 05.04.2022 and the date of inward vessel was
15.02.2022. Thus proviso to Section 15, which lays down that in case
B/E has been presented before the date of entry inwards of the vessels,
B/E shall be deemed to have been presented on the date of such entry
inwards or the arrival, as the case may be, would not apply in the facts

of the present case, which are otherwise.

13. Having considered the submissions and the provisions of law, we
are of the considered view that the appellant is not entitled to avail the
benefit of the Notification No.21/2022, as the same was non-existent on
the date of filing of the B/Es. There is no reason to interfere with the
impugned order and the same is hereby affirmed. The appeal is,

accordingly dismissed.

[Order pronounced on 27th March, 2026 ]

(BINU TAMTA)
MEMBER (JUDICIAL)

(HEMAMBIKA R.PRIYA)
MEMBER( TECHNICAL )
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