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IN THE NATIONAL COMPANY LAW TRIBUNAL 

PRINCIPAL BENCH, NEW DELHI 

     TP (Co. Act.)- 38(PB)/2023 Old CP No. 451/2013 

     TP (Co. Act.)- 39(PB)/2023 (Old CP No.429/2013) 

     TP (Co. Act.)- 40(PB)/2023 (Old CP No.450/2013) 

 

ORDER UNDER SECTION 9 OF THE INSOLVENCY AND BANKRUPTCY CODE, 

2016 R/W RULE 6 OF THE INSOLVENCY AND BANKRUPTCY (APPLICATION 

TO ADJUDICATING AUTHORITY) RULES, 2016. 

 

IN THE MATTER OF: 

TP (Co. Act.)- 38(PB)/2023 Old CP No. 451/2013 

 

M/s Aidem Ventures Pvt. Ltd. 

Registered Office at. 

3rd Floor 1/A, Kaledonia,  

Shaar Road 

Off Western Expressway Highway 

Andheri (E)  

Mumbai – 400069   

 

Also at, 5th Floor, 501,  

HDIL Towers,  

Anant Kanekar Marg,  

Bandra (East), Mumbai,  

Maharashtra- 400051            Applicant/Operational Creditor 

Versus 

M/S. News24 Broadcast India Limited.  

(Previously Known as B.A.G. Newsline Network Pvt. Ltd.)  

C/4 Shivalik, Near Malviya Nagar Market  

New Delhi-110017    

 

Also at 352, Aggarwal Plaza 

Plot No.8,  

Kondli, East Delhi,  

New Delhi- 110096               Respondent/Corporate Debtor 
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& 

In the matter of  

                         TP (Co. Act.)- 39(PB)/2023 (Old CP No.429/2013) 

 

M/s Aidem Ventures Pvt. Ltd.          Applicant/Operational Creditor 

 

Versus 

 

M/S. E24 Glamour Limited     Respondent/Corporate Debtor 

 

(Formerly Known as B.A.G. Glamour Pvt. Ltd.) 

 

& 

In the matter of  

                        TP (Co. Act.)- 40(PB)/2023 (Old CP No.450/2013) 

 

M/s Aidem Ventures Pvt. Ltd.    Applicant/Operational Creditor 

 

Versus 

   

M/s. Skyline Radio Network Limited    Respondent/Corporate Debtor 

 

(Previously Known as B.A.G. Infotainment Pvt. Ltd.) 

 

    Order Pronounced On: 13.02.2026 

CORAM: 

 

CHIEF JUSTICE (RETD.) RAMALINGAM SUDHAKAR 

HON'BLE PRESIDENT 

 

SHRI RAVNIDRA CHATURVEDI 

HON’BLE MEMBER (TECHNICAL) 
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Appearances: 

For the Financial Creditor: Mr. Deepak Joshi, Advocate along with Mr. Rudra 

       Pratap, Advocate 

For the Corporate Debtor    : Mr. P. Nagesh, Senior Advocate along with Mr.  

      Sachin Anand Shukla, Mr. Alok Singh and Mr.  

      Aman Chaurasia, Advocates 

 

 

O R D E R 

 

1. The prayer in TP (Co. Act.)- 38(PB)/2023- is to initiate CIRP against M/S. 

News24 Broadcast India Limited. (Previously Known as B.A.G. Newsline 

Network Pvt. Ltd.) for a default of Rs.43,71,768/- (Rupees Forty-Three 

Lacs, Seventy-One Thousand, Seven Hundred and Sixty-Eight only). 

 

2. The prayer in  TP (Co. Act.)- 39(PB)/2023 is to initiate CIRP against M/s 

E24 Glamour Limited (Formerly Known as B.A.G. Glamour Pvt. Ltd. for a 

default of Rs. 8,69,345/- (Rupees Eight Lakh Sixty-nine Thousand 

Three Hundred and Forty-five Only) 

 

3. The prayer in TP (Co. Act.)- 40(PB)/2023 is to initiate CIRP against M/s 

Skyline Radio Network Limited (Previously Known as B.A.G. Infotainment 

Pvt Ltd.)  for a default of Rs. 23,08,627/- (Rupees Twenty-three Lakh 

Eight Thousand Six hundred and Twenty-seven only) 

 

It is to be noted all the three petition i.e. TP (Co. Act.)- 38(PB)/2023, TP (Co. 

Act.)- 39(PB)/2023   and TP (Co. Act.)- 40(PB)/2023 have been transferred 

from the Hon’ble High Court of Delhi raising similar issues, therefore TP (Co. 

Act.)- 38(PB)/2023 is being treated as the lead matter and a common order 

is being passed. 
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The present application i.e. TP (Co. Act.)- 38(PB)/2023 has been filed by M/S 

Aidem Ventures Pvt. Ltd. (hereinafter referred to as ‘Applicant’/ ‘Operational 

Creditor’) u/s 9 of the Insolvency and Bankruptcy Code, 2016 (‘The Code’), 

r/w Rule 6 of the Insolvency and Bankruptcy (Application to Adjudicating 

Authority) Rules, 2016, for initiating the Corporate Insolvency Resolution 

Process (CIRP), declaring moratorium and for appointment of Interim 

Resolution Professional (IRP), against M/s. News24 Broadcast India Limited 

(hereinafter referred to as (‘Respondent’/Corporate Debtor’) for a default of 

Rs.43,71,768/- (Rupees Forty Three lakh Seventy one thousand Seven 

hundred and Sixty-Eight only). 

    

PARTIES 

1. The ‘Operational Creditor’ (OC) herein is M/S Aidem Ventures Pvt. Ltd (CIN 

U74300MH2008PTC181045 ) incorporated under the Companies Act 1956, 

having its registered office at 3rd floor, 1/A, Kaledonia, Shaar road, off Western 

Express highway Andheri (E) Mumbai – 400069, 5th Floor, 501, HDIL, 

TOWERS, ANANT KANEKAR MARG, Bandra (East), Mumbai, Bandra, 

Maharashtra, India, 400051. The Operational Creditor is represented through 

Mr. Dinesh Gupta. 

 

2. The Corporate Debtor (CD) herein is M/S. NEWS24 Broadcast India Limited. 

(CIN: U32204DL2007PLC162094), having its registered office at 352, 

AGGARWAL PLAZA PLOT NO.8, KONDLI, East Delhi, NEW DELHI, Delhi, India, 

110096. The respondent herein was incorporated on 16/04/2007 with a Paid 

Up Capital of Rs. 35,36,42,520 (Thirty Five crore Thirty Six Lakhs Forty Two 

Thousand Five Hundred Twenty Only) and Authorized Capital of Rs. 

37,00,00,000 (Thirty Seven Crore Only). Therefore, this Bench has jurisdiction 

to deal with this application. A copy of Company’s Master Data has been 

annexed at Page 263 of the application. 
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BRIEF FACTS 

 

1. The present matter has a got a chequered history, therefore, it is relevant to 

mention the chronology of events resulting into filing of the present petition 

before dealing with the issues raised in the petition. It is submitted by the 

applicant that it entered into a common Agreement (“Agreement”) with the 

three companies namely B.A.G. Infotainment Ltd., B.A.G. Newsline Network 

Ltd. and the Corporate Debtor herein, B.A.G Newsline Ltd., on 22.04.2010 

whereby the Applicant was appointed by the Corporate Debtor to act as the 

exclusive representative in the territory for selling Available Advertising 

options for the Channel namely News 24 and was to receive a commission 

as consideration. The Applicant was responsible for soliciting and 

negotiating on behalf of the Corporate Debtor. It is stated that the applicant 

was entitled to a commission of 12% of the Net Ad Sales Billing where the 

Available Advertising Options (AAO) plus the value of exclusions 

cumulatively for the Channels is less than Rs. 70 crore. If the annual sale of 

AAO plus the value of the exclusions for the channels was Rs. 70 crore, the 

commission would be 15% of the Net Advance Sales Billings and 25% if the 

annual sale exceeded Rs. 70 crore, in relation to the AAO as per clause 6 of 

the Agreement. 

 

2. The commission was payable to the applicant within 7 days of collections 

made by the Applicant and paid to the Corporate Debtor, in accordance with 

the terms of the Agreement, and the differential commission shall be payable 

within one month from the end of the month in which the collection made 

by the applicant, paid to CD, crosses 70 crore. It is submitted that the 

applicant was duly performing its obligation and that during the period 16th 

May 2010 to 30th April 2011, it had obtained and submitted the amount of 

Rs. 20,81,02,172/-, the CD was liable to pay an amount Rs. 43,71,768/- to 

the Applicant herein. 
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3. It is stated that the aforesaid amount was unpaid and the Vice President, 

Shri Dinesh Gupta, was in constant touch with Shri Ajay Jain, the 

representative of the Corporate Debtor, while representing that a substantial 

amount of commission is unpaid from all three, which is admitted by the 

CD. The applicant relies upon email dated 04.10.2011 sent by the Vice 

President of the Applicant to the Corporate Debtor to clear the dues of Rs. 

61 lakhs. The applicant received a reply dated 11.10.2011, stating that since 

the cash flows of the Corporate Debtor Company were tight, they desired 

that the Applicant collect the balance amounts and deposit them to the 

Corporate Debtor so that the Corporate Debtor could pay the amounts due 

to the Applicant. The applicant submits that the CD acknowledged its 

liability vide the aforesaid letter. The contents of the letter will be dealt with 

in later part of the order. Further reliance is placed on email dated 

24.10.2011 which was replied by the applicant by an email dated 

28.10.2011. The applicant has relied upon various correspondence dated 

19.12.2011, 11.1.2012 and 24.2.2012. 

 

4. In view of the same, the applicant alleges that it had duly performed its 

obligation as per the agreement dated 22.4.2010, the CD failed to pay its 

admitted liability to it and had even broken contact with the Applicant 

herein, As a consequence thereof as on 30.8.2011 a sum of Rs 43,71,768/- 

(Rupees Forty Three lakh Seventy one thousand Seven hundred and Sixty-

Eight only) had become due and outstanding from the CD. 

 

That in view of the alleged default, the applicant had issued a statutory 

notice under Sections 433 and 434 of the Companies Act, 1956 dated 

24.01.2013 calling upon the Corporate Debtor to pay the aforementioned 

admitted amount. The CD replied on 02.04.2013 denying the liability. It is 

also stated that meeting took place between the applicant and the CD for 

amicably resolving the issue, however nothing worked out.  
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5. Thereafter, the applicant filed a petition before the Hon’ble High Court of 

Delhi for winding up of the CD under sections 433,434,439 of the 

Companies Act, 1956, bearing Company Petition No. 451/2013, and the 

notice was issued in the petition on 30.08.2013. The reply was filed by the 

CD, and further, the rejoinder. It is stated that the Hon’ble High Court of 

Delhi on 08.03.2016 restrained the Corporate Debtor herein from ‘Selling, 

transferring, alienating and/or creating any third party interest in its 

immovable assets to the extent of Rs. 43,71,768/- (Rupees Forty Three lakh 

Seventy one thousand Seven hundred and Sixty-Eight only). 

 

6. However, in the meantime, IBC. 2016 came into force and that as per 

Section 4 of the Code matters relating to (Part-II of the Code relating to 

Insolvency Resolution and Liquidation for Corporate Person) the insolvency 

and liquidation of corporate debtors were to be processed when minimum 

amount of the default is Rs. 1,00,000/- (thereafter increased to Rs. 1 crore on 

March 24, 2020) and the National Company Law Tribunal was designated as 

the adjudicating authority to deal with aforesaid matters. Thereafter, on 

07.12.2016, the Ministry of Corporate Affairs passed notification no. G.S.R. 

1119(E) issued a notification directing the transfer of the pending 

proceeding of winding-up on the grounds of inability to pay debts to the 

National Company Law Tribunal.  

 

7. Pursuant to which, on 19.10.2023, the Hon’ble High Court of Delhi 

transferred the matter to NCLT. The relevant portion of the order dated 

19.10.2023 is extracted below: 
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8. On 18.12.2023, this Adjudicating Authority passed the following order: 

 

Thereafter, the applicant filed the Form-5 in terms of the IBC, 2016. The 

respondent thereafter filed its reply. The respondent denies the averments 

made in the application on the following grounds: 

a. It is stated that the application is not maintainable since there exists 

a pre-existing dispute between the parties. It is submitted that the 

applicant had agreed to manage all the advertising collections on 

behalf of the Respondent since the complete territory within India 

under sales was outsourced by the Applicant and the applicant could 

not perform its obligation to collect the outstanding dues payable to 

the Respondent, which cause losses to the respondent, therefore the 
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applicant cannot claim for commission. The respondent relies upon 

various clauses of the agreement to strengthen its arguments. Further 

it is stated that an email dated 06.06.2011 was sent to the applicant 

about the total outstanding payments to be collected by the Applicant, 

which was duly acknowledged by the Applicant. 

 

b. Further reliance has been placed on an email dated 24.10.2011 

requesting the applicant to collect the balance amount, as it is stated 

that it was pivotal for the company to collect all its debt as it was 

reportable to the board of directors. On 28.10.2012, the applicant 

acknowledged its liability and that some of the collections did not 

materialise, as it is stated that some of the cheques issued by the 

clients returned dishonoured. 

 

c. Reliance has been placed on Clause 6.7 of the agreement to state that 

the applicant was only entitled to commission only after making 

collections from the clients to whom sales were made, despite having 

acknowledged its obligation to manage the collection of payments for 

the Respondent, has failed to collect the invoiced amounts raised by 

the Respondent. The respondent relied upon the email dated 

14.09.2011. 

 

d. It is further averred that the applicant is to indemnify losses incurred 

by several customers, who have been wronged due to false 

commitments given by the Applicant as per Clause 10 of the 

agreement. The respondent has raised an objection w.r.t to the terms 

and conditions of the agreement, stipulating that all sponsorships and 

commercial entitlements would lapse if not consumed within the deal 

period, Bharti Airtel unexpectedly demanded a credit note of Rs. 50 

lakhs for the carry forward of unutilized entitlements from the 

Respondent. The same would be dealt with in detail if need be. 
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e. Since the IBC is not a recovery mechanism and the object of the code 

is to revive a distressed company, the present petition is liable to be 

dismissed. The applicant herein has filed the application for alleged 

default in non-payment of its commission. That an application for 

initiating CIRP with a view of enforcing payment of a disputed debt is 

an abuse of process of the court. Further, the application does not 

meet the minimum threshold of Rs. 1 crore as mandated under 

Section 4 of the IBC, therefore the petition is liable to be dismissed. 

In view of the above, objections, the CD prays for dismissal of the present 

petition. A rejoinder was filed by the applicant denying the averment made 

in the reply. We have heard Ld. counsels for both sides and perused the 

documents submitted. We have also gone through the judgments referred to 

by both parties. In our considered view, it would be relevant to deal with the 

present application issue-wise.  

 

Analysis and Findings 

Whether the present petition is maintainable in light of the pre-

existing dispute as alleged by the Corporate Debtor.   

9.   Before dealing with the issue, it would be relevant to look at the statutory 

scheme of IBC governing the situation. The relevant provision of the code is 

extracted below: 

8. Insolvency resolution by operational creditor. - (1) An operational 

creditor may, on the occurrence of a default, deliver a demand notice of 

unpaid operational debtor copy of an invoice demanding payment of the 

amount involved in the default to the corporate debtor in such form and 

manner as may be prescribed.  

(2) The corporate debtor shall, within a period of ten days of the 

receipt of the demand notice or copy of the invoice mentioned in 

sub-section (1) bring to the notice of the operational creditor – 
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(a) existence of a dispute, [if any, or] record of the 

pendency of the suit or arbitration proceedings filed before 

the receipt of such notice or invoice in relation to such 

dispute;  

(b) the payment of unpaid operational debt-  

(i) by sending an attested copy of the record of electronic 

transfer of the unpaid amount from the bank account of the 

corporate debtor; or 

(ii) by sending an attested copy of record that the 

operational creditor has encashed a cheque issued by the 

corporate debtor. Explanation. – For the purposes of this 

section, a “demand notice” means a notice served by an 

operational creditor to the corporate debtor demanding 

3[payment] of the operational debt in respect of which the 

default has occurred. 

9. Application for initiation of corporate insolvency resolution 

process by operational creditor. – 

 (1) After the expiry of the period of ten days from the date of delivery of 

the notice or invoice demanding payment under sub-section (1) of 

section 8, if the operational creditor does not receive payment 

from the corporate debtor or notice of the dispute under sub 

section (2) of section 8, the operational creditor may file an 

application before the Adjudicating Authority for initiating a corporate 

insolvency resolution process. 

(2) The application under sub-section (1) shall be filed in such 

form and manner and accompanied with such fee as may be 

prescribed. 

 (3) The operational creditor shall, along with the application furnish-  

(a) a copy of the invoice demanding payment or demand notice 

delivered by the operational creditor to the corporate debtor;  
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(b) an affidavit to the effect that there is no notice given by the 

corporate debtor relating to a dispute of the unpaid operational 

debt;  

(c) a copy of the certificate from the financial institutions maintaining 

accounts of the operational creditor confirming that there is no payment 

of an unpaid operational debt [by the corporate debtor, if available;]  

 (d) a copy of any record with information utility confirming that there is 

no payment of an unpaid operational debt by the corporate debtor, if 

available; and 

 (e) any other proof confirming that there is no payment of an unpaid 

operational debt by the corporate debtor or such other information, as 

may be prescribed.] 

….. 

(5) The Adjudicating Authority shall, within fourteen days of the receipt 

of the application under sub-section (2), by an order–  

(i) admit the application and communicate such decision to the 

operational creditor and the corporate debtor if, -  

(a) the application made under sub-section (2) is complete; 

 (b) there is no 3[payment] of the unpaid operational debt;  

(c) the invoice or notice for payment to the corporate debtor has 

been delivered by the operational creditor; 

 (d) no notice of dispute has been received by the 

operational creditor or there is no record of dispute in the 

information utility; and 

 (e) there is no disciplinary proceeding pending against any 

resolution professional proposed under sub-section (4), if any. 

 

(ii) reject the application and communicate such decision to the 

operational creditor and the corporate debtor, if – 

 (a) the application made under sub-section (2) is incomplete;  

(b) there has been 1[payment] of the unpaid operational debt;  
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(c) the creditor has not delivered the invoice or notice for payment 

to the corporate debtor;  

(d) notice of dispute has been received by the operational 

creditor or there is a record of dispute in the information 

utility; or  

(e) any disciplinary proceeding is pending against any proposed 

resolution professional: 

A bare perusal of the above provision connotes that on the occurrence of a 

default, an operational creditor shall deliver a demand notice of unpaid 

operational debt, copy of an invoice to the corporate debtor demanding 

payment of the amount involved in the default. Then the corporate debtor 

shall within 10 days of the receipt of the demand notice or copy of invoice 

bring to the notice of the operational creditor any existence of dispute or 

record of the pendency of the suit or arbitration proceeding, filed before the 

receipt of such notice or invoice in relation to such dispute or the payment 

of unpaid operational debt as prescribed under Section 8 (2) (b) clause (i) 

and (ii). For the present it would be noteworthy to highlight section 5 (6) of 

the code which stipulates as under: 

(6) “dispute” includes a suit or arbitration proceedings relating to– 

  (a) the existence of the amount of debt; 

  (b) the quality of goods or service; or  

(c) the breach of a representation or warranty; 

 

10. It connotes that disputes includes a suit or arbitration proceedings relating 

to the existence of amount of debt; quality of goods or service; breach of a 

representation or warranty. In this light, the Hon’ble Supreme Court in  

“Mobilox Innovations (P) Ltd. v. Kirusa Software (P) Ltd., (2018) 1 SCC 

353 held as under: 
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33. …… What is important is that the existence of the dispute and/or the 

suit or arbitration proceeding must be pre-existing i.e. it must exist before 

the receipt of the demand notice or invoice, as the case may be. In case 

the unpaid operational debt has been repaid, the corporate debtor shall 

within a period of the self-same 10 days send an attested copy of the 

record of the electronic transfer of the unpaid amount from the bank 

account of the corporate debtor or send an attested copy of the record 

that the operational creditor has encashed a cheque or otherwise 

received payment from the corporate debtor [Section 8(2)(b)]. It is only if, 

after the expiry of the period of the said 10 days, the operational creditor 

does not either receive payment from the corporate debtor or notice of 

dispute, that the operational creditor may trigger the insolvency process 

by filing an application before the adjudicating authority under Sections 

9(1) and 9(2). This application is to be filed under Rule 6 of the Insolvency 

and Bankruptcy (Application to Adjudicating Authority) Rules, 2016 in 

Form 5, accompanied with documents and records that are required 

under the said form. Under Rule 6(2), the applicant is to dispatch by 

registered post or speed post, a copy of the application to the registered 

office of the corporate debtor. Under Section 9(3), along with the 

application, the statutory requirement is to furnish a copy of the invoice 

or demand notice, an affidavit to the effect that there is no notice given 

by the corporate debtor relating to a dispute of the unpaid operational 

debt and a copy of the certificate from the financial institution 

maintaining accounts of the operational creditor confirming that there is 

no payment of an unpaid operational debt by the corporate debtor. Apart 

from this information, the other information required under Form 5 is also 

to be given. Once this is done, the adjudicating authority may either 

admit the application or reject it. If the application made under sub-

section (2) is incomplete, the adjudicating authority, under the proviso to 

sub-section (5), may give a notice to the applicant to rectify defects within 

7 days of the receipt of the notice from the adjudicating authority to make 

the application complete. Once this is done, and the adjudicating 

authority finds that either there is no repayment of the unpaid 
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operational debt after the invoice [Section 9(5)(i)(b)] or the invoice or notice 

of payment to the corporate debtor has been delivered by the operational 

creditor [Section 9(5)(i)(c)], or that no notice of dispute has been received 

by the operational creditor from the corporate debtor or that there is no 

record of such dispute in the information utility [Section 9(5)(i)(d)], or that 

there is no disciplinary proceeding pending against any resolution 

professional proposed by the operational creditor [Section 9(5)(i)(e)], it 

shall admit the application within 14 days of the receipt of the 

application, after which the corporate insolvency resolution process gets 

triggered. On the other hand, the adjudicating authority shall, within 14 

days of the receipt of an application by the operational creditor, reject 

such application if the application is incomplete and has not been 

completed within the period of 7 days granted by the proviso [Section 

9(5)(ii)(a)]. It may also reject the application where there has been 

repayment of the operational debt [Section 9(5)(ii)(b)], or the creditor has 

not delivered the invoice or notice for payment to the corporate debtor 

[Section 9(5)(ii)(c)]. It may also reject the application if the notice of 

dispute has been received by the operational creditor or there is a 

record of dispute in the information utility [Section 9(5)(ii)(d)]. 

Section 9(5)(ii)(d) refers to the notice of an existing dispute that 

has so been received, as it must be read with Section 8(2)(a). Also, 

if any disciplinary proceeding is pending against any proposed 

resolution professional, the application may be rejected [Section 

9(5)(ii)(e)]. 

 

34. Therefore, the adjudicating authority, when examining an 

application under Section 9 of the Act will have to determine: 

(i) Whether there is an “operational debt” as defined exceeding Rs 1 

lakh? (See Section 4 of the Act) 

(ii) Whether the documentary evidence furnished with the application 

shows that the aforesaid debt is due and payable and has not yet been 

paid? and 
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(iii) Whether there is existence of a dispute between the parties or 

the record of the pendency of a suit or arbitration proceeding 

filed before the receipt of the demand notice of the unpaid 

operational debt in relation to such dispute? 

If any one of the aforesaid conditions is lacking, the application 

would have to be rejected. Apart from the above, the adjudicating 

authority must follow the mandate of Section 9, as outlined 

above, and in particular the mandate of Section 9(5) of the Act, 

and admit or reject the application, as the case may be, 

depending upon the factors mentioned in Section 9(5) of the Act. 

 

51. It is clear, therefore, that once the operational creditor has filed an 

application, which is otherwise complete, the adjudicating authority 

must reject the application under Section 9(5)(i)(d) if notice of 

dispute has been received by the operational creditor or there is a 

record of dispute in the information utility. It is clear that such 

notice must bring to the notice of the operational creditor the 

“existence” of a dispute or the fact that a suit or arbitration 

proceeding relating to a dispute is pending between the parties. 

Therefore, all that the adjudicating authority is to see at this 

stage is whether there is a plausible contention which requires 

further investigation and that the “dispute” is not a patently 

feeble legal argument or an assertion of fact unsupported by 

evidence. It is important to separate the grain from the chaff and 

to reject a spurious defence which is mere bluster. However, in 

doing so, the Court does not need to be satisfied that the defence 

is likely to succeed. The Court does not at this stage examine the 

merits of the dispute except to the extent indicated above. So long 

as a dispute truly exists in fact and is not spurious, hypothetical 

or illusory, the adjudicating authority has to reject the 

application. 

56. Going by the aforesaid test of “existence of a dispute”, it is 

clear that without going into the merits of the dispute, the 
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appellant has raised a plausible contention requiring further 

investigation which is not a patently feeble legal argument or an 

assertion of facts unsupported by evidence. The defence is not 

spurious, mere bluster, plainly frivolous or vexatious. A dispute 

does truly exist in fact between the parties, which may or may 

not ultimately succeed, and the Appellate Tribunal was wholly 

incorrect in characterising the defence as vague, got up and 

motivated to evade liability. 

57. The learned counsel for the respondent, however, argued that the 

breach of NDA is a claim for unliquidated damages which does not 

become crystallised until legal proceedings are filed, and none have been 

filed so far. The period of limitation for filing such proceedings has 

admittedly not yet elapsed. Further, the appellant has withheld amounts 

that were due to the respondent under NDA till the matter is resolved. 

Admittedly, the matter has never been resolved. Also, the respondent 

itself has not commenced any legal proceedings after the email dated 30-

1-2015 except for the present insolvency application, which was filed 

almost 2 years after the said email. All these circumstances go to show 

that it is right to have the matter tried out in the present case before the 

axe falls. 

             (emphasis supplied)  

In Sabarmati Gas Ltd. v. Shah Alloys Ltd., (2023) 3 SCC 229 it was held 

as under 

55. In this context the meaning of the word “reconciliation” is to be looked 

into. Going by Black’s Law Dictionary, 10th Edition, the apt meaning 

suitable to the situation in relation to accounting, reads thus: “an 

adjustment of amounts so that they agree, especially by allowing for 

outstanding items”. It is submitted by the learned counsel for the 

respondent that such a reconciliation had not taken place and also that 

indisputably, DRS was not formulated and approved. The aforesaid facts 

revealed from Annexure 40 together with the stand taken by the 
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respondent in the letter dated 04.01.2013 (Annexure 36) would reveal 

the existence of a pre- existing dispute between the parties.  

56. In the contextual situation it is only apposite to be remindful 

of the observation in Mobilox Innovations that in doing the act of 

separating the grain from chaff the Court need not to be satisfied 

that the defence is likely to succeed. It is enough that a dispute 

exists between the parties and in other words, what is to be seen 

is whether there was a plausible contention requiring 

investigation for the purpose of adjudication. Taking note of the 

nature of the dispute of the respondent as referred hereinbefore 

in respect of the claim made by the appellant, we do not find any 

reason to disagree with the concurrent findings of the Tribunals 

that there existed a ‘pre-existing dispute’ between the parties 

before the receipt of demand notice under Section 8 IBC. In other 

words, the dismissal of the application under Section 9 IBC on 

the ground of ‘pre-existing dispute’ cannot be held to be patently 

illegal or perverse. We also do not find any reason, in the facts 

and circumstances, to hold that the case set up by the respondent 

was a patently feeble legal argument. At any rate, we are not 

inclined to brush aside the case of the respondent as spurious. 

 

57. We may hasten to add here that we shall not be understood to 

have held that the dispute set by the respondent regarding the 

dues is ultimately to be upheld. Certainly, when the expression 

‘pre- existing dispute’ is used it will only indicate the existence of 

a dispute prior to the receipt of a demand notice under Section 8 

IBC, and the correctness or its truthfulness is a matter of 

evidence. In short, the respondent has succeeded in raising a dispute 

describable as ‘pre- existing dispute’. In that view of the matter once we 

find that the Tribunals have rightfully held that there existed a ‘pre-

existing dispute’ between the parties there cannot be an order of remand 
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of the matter to the Tribunal for reconsideration of Section 9 application 

under IBC.”” 

 

Further in Mr. Sanjay Kumar v. Gannon Dunkerley & Co Ltd. and Ors., 

(2024) ibclaw.in 541 NCLAT, the Hon’ble NCLAT held as under: 

5. The above quoted observations of the Hon’ble Supreme Court with 

regards to a pre-existing dispute qualifies a pre-existing dispute to be a 

defence which is not spurious, mere bluster, plainly frivolous or 

vexatious. Thus it enjoins an obligation upon the Adjudicating 

Authority to arrive at a prima facie satisfaction that a dispute 

indeed exists with regards to quality or price, which in common 

parlance and in matters of civil jurisdiction, would be regarded 

as a triable issue of fact. However, it does not call upon the 

Adjudicating Authority to venture into the appreciation of the 

merit of pre-existing dispute and embank upon the adjudication 

of rival contentions of parties. If the dispute is raised by the CD 

and if the CD shows the disputed issues of facts which require 

adjudication by a competent court of law, then Section 9 of IBC 

would not empower the Adjudicating Authority to take upon 

itself the task of sifting through the rival contentions raised and 

to gave a judgement upon it. However, it has to determine 

whether there truly exist a dispute which may or may not 

ultimately succeed, but at the stage of consideration of an 

application under Section 9 IBC the jurisdiction is limited to 

consideration of existence of a dispute. 

6. On perusal of the impugned order the Adjudicating Authority had 

taken out whether the defence raised by the appellant was general or 

will he succeed. Thus what was required to be observed was as to if 

from the material on record if there exist claims or counter claims in 

respect of amount to be paid and if the defence is not spurious or mere 

bluster. Even if no reply to the demand notice was given, it would have 

not precluded the corporate debtor to bring immediately before the 
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Adjudicating Authority to establish a pre-existing dispute which would 

lead to rejection of Section 9 petition. Thus the underline rational 

with regard to a petition of pre existing dispute is clearly that as 

long as there are trivial issues of facts which requires 

consideration and adjudication, the same shall be recorded a 

pre-existing dispute to reject the petition filed under Section 9 of 

the IBC. 

7. In Raj Ratan Babulal Agarwal Vs Solar Tech’s India Pvt Ltd (2023) 1 

SCC 115 the Hon’ble Supreme Court has sounded a word of caution the 

Court must not be oblivious to the limited nature of examination of the 

case of Corporation Debtor projecting a pre existing dispute. 

Overlooking the boundaries of jurisdiction can cause a serious 

miscarriage of justice besides frustrating the object of IBC. Thus 

where there is an indication of an existence of dispute prior to 

receipt of demand notice under section 8 of IBC then the 

correctness of its truthfulness is only a matter of evidence.  

          (emphasis supplied) 

 

11. Keeping the above judicial precedents in mind, now let us resort back to 

facts of the present case. The applicant entered into an agreement dated 

22.4.2010 with the corporate debtor whereby the Applicant was appointed 

by the Corporate Debtor to act as the exclusive representative in the 

territory for selling Available Advertising options and was to receive a 

commission as consideration. The relevant portion of the agreement is as 

follows: 
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Basis this agreement, it is averred by the CD that as per clause 3.1.13, The 

Applicant had agreed to manage all the advertising collections on behalf of 

the Respondent. The respondent repeatedly approached the applicant to 

perform its obligation and collect the outstanding payments from the 

vendors, it is stated that the applicant did not honor the same and it caused 

substantial losses to CD. In this background, the E-mail correspondence 

between the applicant and the CD are extracted below:  
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12. It is to be noted that the applicant in lieu of its performance under the 

agreement was entitled to the commission as consideration as decided 

under Clause 6 of the agreement. The commission was to be paid as per 

Clause 6.7, which stipulates that the commission shall be payable by BAG 

to AIDEM within 7 days of collection made by AIDEM and paid to BAG. As 

per clause 6.9 it is stated that no commission shall be due to AIDEM against 

amount not received. Basis this clause, the applicant states that it is only 

seeking the amount in respect of the collections already made and paid to 

the Corporate Debtor and that there is no set off of commission admittedly 

payable to AIDEM. Basis this the applicant relies upon email dated 

04.10.2011 which reads as under: 
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Thereafter, an email dated 11.10.2011 was sent by the CD which is 

extracted below: 

    

 

Again on 24.10.2011, it was stated by the CD as follows: 
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The aforesaid email was replied by the applicant on 28.10.2011 
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From the perusal of the above correspondence between the parties, it is 

clear that the applicant is pressing for its commission on the amount 

already collected; however, the CD presses upon the difficulty it is facing 

due to the outstanding amount to be collected. There is therefore demand 

from both sides for their respective dues. The Parties were working with the 

intent of mutual benefit in a franchise venture. 

Further, on 19.12.2011, it was again iterated as follows: 
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On 11.1.2012, it was stated as follows: 
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On 24.02.2012, it was stated as follows: 

 

13. The email correspondence between the parties, as extracted, clearly shows 

that the CD insisted on the due performance of the contract by the applicant 

and the applicant demanded its commission based on the amount already 

recovered. Though, as per clause 6.9 of the agreement, the applicant can 

demand the commission basis the amount already collected, however as 

observed from various email correspondence, it can be seen that both the 

parties insisted on their performance of the obligation under the contract 

and the CD pressed upon the collection of outstanding dues, since it is 

stated that it was facing financial crunch. The benefit we hold should be 

mutual. 
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Be that as it may, it is amply clear from the conduct of both parties that 

they had a dispute amongst themselves for the performance of the contract.  

The aforesaid email exchange between the parties pre-dated the statutory 

notice issued by the operational creditor, and the Corporate Debtor has 

raised the aforesaid issue in its reply to the aforesaid notice, it cannot be 

denied that the dispute amongst the parties was prevalent and it became the 

cause of action for the initiation of the petition before the Hon’ble High 

Court. Further, since the email exchange relates to performance of the 

obligation under the contract, it is needless to state that venturing into a 

contractual dispute falls outside the purview of the code. In addition to the 

above, it would also be appropriate to mention that merely stating that the 

default amount which is being sought from the CD is only for the amount 

already collected may not be sufficient since the performance of the contract 

has to be seen in totality. Had it been the case, every contract would 

frustrate without its full performance, and every party would allege that at 

least the amount of performance be paid by the party for whom the work 

has been done. This would lead to an innocuous situation and would defeat 

the very purpose of entering into the contract. In any event, there is a clear 

case for pending reconciliation of accounts. 

 

14. Further, while deciding contractual disputes, it has been well-established in 

a plethora of cases decided by the Hon’ble Supreme Court and Hon’ble 

NCLAT, that such disputes can only be adjudicated by the Tribunal if it is 

directly related to the insolvency of the Corporate Debtor. Reliance is placed 

upon judgments passed by the Hon’ble Supreme Court and Hon’ble NCLAT 

in the cases of Gujarat Urja Vikas Nigam Ltd vs Amit Gupta [(2021) 7 

SCC 209] and SICOM Ltd & Anr. Vs. Kitply Industries Limited & Ors. 

[Company Appeal (AT) (Ins) No. 849 of 2021, respectively. 

 

15. Thus, in this context, keeping in mind the judicial precedents as mentioned 

above, the CD is obligated to show to the Adjudicating Authority to arrive at 

a prima facie satisfaction that a dispute exists, which in common parlance 

and in matters of civil jurisdiction, which would be regarded as a triable 
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issue of fact. The AA is not to venture into the appreciation of facts, which 

falls within the jurisdiction of the competent court.  

 

16. At the stage of the consideration of the Section 9 application, the AA is to 

prima facie form an opinion as to the pre-existence of a dispute and if it 

appears from the conduct of the parties that there exists a dispute, that 

forms the basis of the dismissal of the petition. Further, the AA cannot 

adjudicate the contractual dispute and reconcile the account between the 

parties.  

In this context it would be relevant to quote Hon’ble NCLAT in Pravin 

Electricals Pvt. Ltd. v. Akshaya Engineering Works Pvt. Ltd. Company 

Appeal (AT) (Insolvency) No. 1457 of 2023 

 

“29. We are therefore satisfied that there is sufficient foundation that    

genuine pre-existing disputes existed between the two parties not only on 

whether the debt had crystallised and was payable but also on the 

deficiencies and shortcomings of the work executed. These disputes 

though amply borne out by records have been glossed over by the 

Adjudicating Authority. In the present factual matrix, the defence raised 

by the Corporate Debtor is plausible, which to our minds, deserves 

further investigation. The ratio of judgment by the Hon’ble Supreme Court 

in Mobilox judgement supra is squarely applicable in the facts of the 

present case. It is not the remit of IBC to investigate such 

contractual disputes and the defence raised by the Corporate 

Debtor not found to be moonshine, Section 9 application could not 

have been initiated at the instance of the Operational Creditor.” 
 

Further in Samman Lal Sher Singh Pvt. Ltd. V. RS Print Solution Pvt. Ltd. 

Company Appeal (AT) (Insolvency) No. 804 of 2025 

33. In the facts and circumstances of the present case we do not find any 

infirmity in the findings of the Adjudicating Authority. We cannot come 

to a conclusion that it is a spurious and a non-existent pre-
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existing dispute. In the summary proceedings we cannot 

adjudicate on the issue of the dispute between the parties which 

is pre-existing one. Accordingly, we dismiss the appeal under the 

Code, with the liberty for the Appellant to pursue his remedies as 

available under the law. Appeal disposed of accordingly. No 

orders as to costs 

 

17. The CD also alleges that there is a violation of Clause 6 of the agreement 

inasmuch as, despite the terms and conditions clearly stipulating that all 

sponsorship and commercial entitlements would lapse if not consumed 

within the deal period, Bharti Airtel demanded a credit note of Rs. 50 lakhs 

for the carry forward of unutilized entitlements from the Respondent. It is 

stated that the applicant, in order to increase the sale, misrepresented to 

the respondent that the commitment towards Bharti Airtel was never 

approved. In view of such circumstances, the CD relying upon clause 10 of 

the agreement submits that OC is to indemnify the CD for such losses 

(reference should also be made to para 15 of the reply to statutory notice). 

This clearly shows a counterclaim on behalf of the CD, which in our view 

can only be adjudicated by the competent authority, taking into account the 

contract entered into between the parties.  

 

18. In view of the above, the applicant cannot now and come iterate that it is 

only seeking commission based on the amount already recovered. Thus, in 

line with the judicial precedents as enunciated above, and the statutory 

scheme, the AA cannot venture into contractual and pre-existing disputes 

between the parties. It has been averred by the CD that the applicant has 

made false representations to boost sales, and it has suffered losses due to 

that. In view of such circumstances, in our considered view, there exists a 

dispute between the parties, the CD in its reply dated 02.04.2013 has also 

highlighted the same (Reference be made to para 6,7,8,15).  
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19. Therefore, the CD has been able to show prima facie that there exists a 

dispute which is a triable issue of fact. This adjudicating authority within 

the precincts of the IBC cannot go into the merits of the contractual dispute. 

  

20. For the foregoing reasons, we are of the considered opinion that the CD 

cannot be put under the rigours of the CIRP, since there exists a contractual 

dispute between the parties which does not fall within the ambit of this AA.  

The correspondence between the parties clearly shows that both parties 

inflicted upon each other to perform their obligation and recover their dues. 

Further, it is to be noted that this is not a recovery proceeding and the IBC 

is only meant for the resolution of the corporate debtor. In the present 

scenario, it is amply clear that the present petition has been filed for the 

recovery of the dues rather than the resolution of the CD. In addition to the 

above, it is also to be noticed that the IBC mechanism should not be used as 

a mechanism to deter the CD in order to recover money, it would go against 

the grain of the code.  

 

21. We are not expressing any views on the merits of the dispute raised, and the 

applicant can agitate its issue before the appropriate forum as permissible 

under law. 

In view of the above, TP (Co. Act.)- 38(PB)/2023, TP (Co. Act.)- 

39(PB)/2023 and TP (Co. Act.)- 40(PB)/2023 stand Dismissed and 

disposed of. 

          Sd/- 
RAMALINGAM SUDHAKAR 

              PRESIDENT 

          

         Sd/- 
   RAVINDRA CHATURVEDI 

                                                                            MEMBER (TECHNICAL) 

 


