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Appearances:

For the Financial Creditor: Mr. Deepak Joshi, Advocate along with Mr. Rudra

Pratap, Advocate
For the Corporate Debtor : Mr. P. Nagesh, Senior Advocate along with Mr.
Sachin Anand Shukla, Mr. Alok Singh and Mr.

Aman Chaurasia, Advocates

ORDER

1. The prayer in TP (Co. Act.)- 38(PB)/2023- is to initiate CIRP against M/S.
News24 Broadcast India Limited. (Previously Known as B.A.G. Newsline
Network Pvt. Ltd.) for a default of Rs.43,71,768/- (Rupees Forty-Three
Lacs, Seventy-One Thousand, Seven Hundred and Sixty-Eight only).

2. The prayer in TP (Co. Act.)- 39(PB)/2023 is to initiate CIRP against M/s
E24 Glamour Limited (Formerly Known as B.A.G. Glamour Pvt. Ltd. for a
default of Rs. 8,69,345/- (Rupees Eight Lakh Sixty-nine Thousand
Three Hundred and Forty-five Only)

3. The prayer in TP (Co. Act.)- 40(PB)/2023 is to initiate CIRP against M/s
Skyline Radio Network Limited (Previously Known as B.A.G. Infotainment
Pvt Ltd.) for a default of Rs. 23,08,627/- (Rupees Twenty-three Lakh
Eight Thousand Six hundred and Twenty-seven only)

It is to be noted all the three petition i.e. TP (Co. Act.)- 38(PB)/2023, TP (Co.
Act.)- 39(PB)/2023 and TP (Co. Act.)- 40(PB)/2023 have been transferred
from the Hon’ble High Court of Delhi raising similar issues, therefore TP (Co.
Act.)- 38(PB)/2023 is being treated as the lead matter and a common order

is being passed.
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The present application i.e. TP (Co. Act.)- 38(PB)/2023 has been filed by M/S
Aidem Ventures Pvt. Ltd. (hereinafter referred to as ‘Applicant’/ ‘Operational
Creditor’) u/s 9 of the Insolvency and Bankruptcy Code, 2016 (‘The Code’),
r/w Rule 6 of the Insolvency and Bankruptcy (Application to Adjudicating
Authority) Rules, 2016, for initiating the Corporate Insolvency Resolution
Process (CIRP), declaring moratorium and for appointment of Interim
Resolution Professional (IRP), against M/s. News24 Broadcast India Limited
(hereinafter referred to as (‘Respondent’/Corporate Debtor’) for a default of
Rs.43,71,768/- (Rupees Forty Three lakh Seventy one thousand Seven
hundred and Sixty-Eight only).

PARTIES

The ‘Operational Creditor’ (OC) herein is M/S Aidem Ventures Pvt. Ltd (CIN
U74300MH2008PTC181045 ) incorporated under the Companies Act 1956,
having its registered office at 3rd floor, 1/A, Kaledonia, Shaar road, off Western
Express highway Andheri (E) Mumbai - 400069, 5th Floor, 501, HDIL,
TOWERS, ANANT KANEKAR MARG, Bandra (East), Mumbai, Bandra,
Maharashtra, India, 400051. The Operational Creditor is represented through
Mr. Dinesh Gupta.

The Corporate Debtor (CD) herein is M/S. NEWS24 Broadcast India Limited.
(CIN: U32204DL2007PLC162094), having its registered office at 352,
AGGARWAL PLAZA PLOT NO.8, KONDLI, East Delhi, NEW DELHI, Delhi, India,
110096. The respondent herein was incorporated on 16/04/2007 with a Paid
Up Capital of Rs. 35,36,42,520 (Thirty Five crore Thirty Six Lakhs Forty Two
Thousand Five Hundred Twenty Only) and Authorized Capital of Rs.
37,00,00,000 (Thirty Seven Crore Only). Therefore, this Bench has jurisdiction
to deal with this application. A copy of Company’s Master Data has been
annexed at Page 263 of the application.
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BRIEF FACTS

The present matter has a got a chequered history, therefore, it is relevant to
mention the chronology of events resulting into filing of the present petition
before dealing with the issues raised in the petition. It is submitted by the
applicant that it entered into a common Agreement (“Agreement”) with the
three companies namely B.A.G. Infotainment Ltd., B.A.G. Newsline Network
Ltd. and the Corporate Debtor herein, B.A.G Newsline Ltd., on 22.04.2010
whereby the Applicant was appointed by the Corporate Debtor to act as the
exclusive representative in the territory for selling Available Advertising
options for the Channel namely News 24 and was to receive a commission
as consideration. The Applicant was responsible for soliciting and
negotiating on behalf of the Corporate Debtor. It is stated that the applicant
was entitled to a commission of 12% of the Net Ad Sales Billing where the
Available Advertising Options (AAO) plus the value of exclusions
cumulatively for the Channels is less than Rs. 70 crore. If the annual sale of
AAO plus the value of the exclusions for the channels was Rs. 70 crore, the
commission would be 15% of the Net Advance Sales Billings and 25% if the
annual sale exceeded Rs. 70 crore, in relation to the AAO as per clause 6 of

the Agreement.

The commission was payable to the applicant within 7 days of collections
made by the Applicant and paid to the Corporate Debtor, in accordance with
the terms of the Agreement, and the differential commission shall be payable
within one month from the end of the month in which the collection made
by the applicant, paid to CD, crosses 70 crore. It is submitted that the
applicant was duly performing its obligation and that during the period 16th
May 2010 to 30th April 2011, it had obtained and submitted the amount of
Rs. 20,81,02,172/-, the CD was liable to pay an amount Rs. 43,71,768/- to
the Applicant herein.

TP (Co. Act.)- 38(PB)/2023 OId CP No. 451/2013
TP (Co. Act.)- 39(PB)/2023 (Old CP No0.429/2013)
TP (Co. Act.)- 40(PB)/2023 (Old CP No.450/2013) Page 5 of 39



It is stated that the aforesaid amount was unpaid and the Vice President,
Shri Dinesh Gupta, was in constant touch with Shri Ajay Jain, the
representative of the Corporate Debtor, while representing that a substantial
amount of commission is unpaid from all three, which is admitted by the
CD. The applicant relies upon email dated 04.10.2011 sent by the Vice
President of the Applicant to the Corporate Debtor to clear the dues of Rs.
61 lakhs. The applicant received a reply dated 11.10.2011, stating that since
the cash flows of the Corporate Debtor Company were tight, they desired
that the Applicant collect the balance amounts and deposit them to the
Corporate Debtor so that the Corporate Debtor could pay the amounts due
to the Applicant. The applicant submits that the CD acknowledged its
liability vide the aforesaid letter. The contents of the letter will be dealt with
in later part of the order. Further reliance is placed on email dated
24.10.2011 which was replied by the applicant by an email dated
28.10.2011. The applicant has relied upon various correspondence dated

19.12.2011, 11.1.2012 and 24.2.2012.

In view of the same, the applicant alleges that it had duly performed its
obligation as per the agreement dated 22.4.2010, the CD failed to pay its
admitted liability to it and had even broken contact with the Applicant
herein, As a consequence thereof as on 30.8.2011 a sum of Rs 43,71,768/-
(Rupees Forty Three lakh Seventy one thousand Seven hundred and Sixty-
Eight only) had become due and outstanding from the CD.

That in view of the alleged default, the applicant had issued a statutory
notice under Sections 433 and 434 of the Companies Act, 1956 dated
24.01.2013 calling upon the Corporate Debtor to pay the aforementioned
admitted amount. The CD replied on 02.04.2013 denying the liability. It is
also stated that meeting took place between the applicant and the CD for

amicably resolving the issue, however nothing worked out.
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Thereafter, the applicant filed a petition before the Hon’ble High Court of
Delhi for winding up of the CD under sections 433,434,439 of the
Companies Act, 1956, bearing Company Petition No. 451/2013, and the
notice was issued in the petition on 30.08.2013. The reply was filed by the
CD, and further, the rejoinder. It is stated that the Hon’ble High Court of
Delhi on 08.03.2016 restrained the Corporate Debtor herein from ‘Selling,
transferring, alienating and/or creating any third party interest in its
immovable assets to the extent of Rs. 43,71,768/- (Rupees Forty Three lakh
Seventy one thousand Seven hundred and Sixty-Eight only).

However, in the meantime, IBC. 2016 came into force and that as per
Section 4 of the Code matters relating to (Part-II of the Code relating to
Insolvency Resolution and Liquidation for Corporate Person) the insolvency
and liquidation of corporate debtors were to be processed when minimum
amount of the default is Rs. 1,00,000/- (thereafter increased to Rs. 1 crore on
March 24, 2020) and the National Company Law Tribunal was designated as
the adjudicating authority to deal with aforesaid matters. Thereafter, on
07.12.2016, the Ministry of Corporate Affairs passed notification no. G.S.R.
1119(E) issued a notification directing the transfer of the pending
proceeding of winding-up on the grounds of inability to pay debts to the

National Company Law Tribunal.

Pursuant to which, on 19.10.2023, the Hon’ble High Court of Delhi
transferred the matter to NCLT. The relevant portion of the order dated
19.10.2023 is extracted below:

11. This Court has also examined the legal position in respect of cases
where the winding up petition is not at an advanced stage in judgement dated
25" July, 2023, Citicorp International Limited v. Shiv-Vani Oil & Gas
Exploration Services Limited, 2023:DHC:5206.

12. Im the opinion of this Court, since hardly any proceedings have been
taken towards winding up of the company, the petition no longer deserves to
be continued before this Court. The petition is itself at the very nascent stage
and no substantive orders have been passed towards winding up of the

company. Accordingly, in view of this position and in view of the settled law,
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the petition is liable to be transferred to the NCLT. Ordered accordingly.
13. No fresh demand would be reguired to be issued by the Petitioner to the
Respondent, inasmuch as these are petitions which have already been filed

before the Court after issuance of notices under Section 433 in accordance
with law at the relevant point of time.

14. The WNCLT shall now proceed in accordance with law in all three
petitions. The Registry to transfer all these petitions as also the electronic
record of this Court to NCLT. Parties to appear before the NCLT on 5™
December, 2023,

8. On 18.12.2023, this Adjudicating Authority passed the following order:
ORDER

Mr. Yashas RK, Ld. Counsel for the Petitioner appears through VC.
Mr. Kartikay Dutta, Ld. Counsel for the Respondent appears through VC.

Ld. Counsels for both Parties submitted that the present petition has
been transferred to this Tribunal by Hon’ble High Court in terms of the
provisions of Section 434 of the Companies Act, 2013.

Ld. Counsel appearing for the Applicant undertakes to file the requisite
Form in terms of the provisions of Insolvency and Bankruptcy (Application to
Adjudicating Authority) Rules, 2016.

Ld. Counsel for the parties shall also ensure the filing of their power
before the next date of hearing. They shall also place on record the hard copies
of the pleadings.

List the matter on 06.02.2024.

Thereafter, the applicant filed the Form-5 in terms of the IBC, 2016. The
respondent thereafter filed its reply. The respondent denies the averments

made in the application on the following grounds:

a. It is stated that the application is not maintainable since there exists
a pre-existing dispute between the parties. It is submitted that the
applicant had agreed to manage all the advertising collections on
behalf of the Respondent since the complete territory within India
under sales was outsourced by the Applicant and the applicant could
not perform its obligation to collect the outstanding dues payable to

the Respondent, which cause losses to the respondent, therefore the
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applicant cannot claim for commission. The respondent relies upon

various clauses of the agreement to strengthen its arguments. Further

it is stated that an email dated 06.06.2011 was sent to the applicant
about the total outstanding payments to be collected by the Applicant,
which was duly acknowledged by the Applicant.

b. Further reliance has been placed on an email dated 24.10.2011
requesting the applicant to collect the balance amount, as it is stated
that it was pivotal for the company to collect all its debt as it was
reportable to the board of directors. On 28.10.2012, the applicant
acknowledged its liability and that some of the collections did not
materialise, as it is stated that some of the cheques issued by the

clients returned dishonoured.

c. Reliance has been placed on Clause 6.7 of the agreement to state that
the applicant was only entitled to commission only after making
collections from the clients to whom sales were made, despite having
acknowledged its obligation to manage the collection of payments for
the Respondent, has failed to collect the invoiced amounts raised by
the Respondent. The respondent relied upon the email dated
14.09.2011.

d. It is further averred that the applicant is to indemnify losses incurred
by several customers, who have been wronged due to false
commitments given by the Applicant as per Clause 10 of the
agreement. The respondent has raised an objection w.r.t to the terms
and conditions of the agreement, stipulating that all sponsorships and
commercial entitlements would lapse if not consumed within the deal
period, Bharti Airtel unexpectedly demanded a credit note of Rs. 50
lakhs for the carry forward of unutilized entitlements from the

Respondent. The same would be dealt with in detail if need be.
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e. Since the IBC is not a recovery mechanism and the object of the code
is to revive a distressed company, the present petition is liable to be
dismissed. The applicant herein has filed the application for alleged
default in non-payment of its commission. That an application for
initiating CIRP with a view of enforcing payment of a disputed debt is
an abuse of process of the court. Further, the application does not
meet the minimum threshold of Rs. 1 crore as mandated under

Section 4 of the IBC, therefore the petition is liable to be dismissed.

In view of the above, objections, the CD prays for dismissal of the present
petition. A rejoinder was filed by the applicant denying the averment made
in the reply. We have heard Ld. counsels for both sides and perused the
documents submitted. We have also gone through the judgments referred to
by both parties. In our considered view, it would be relevant to deal with the

present application issue-wise.

Analysis and Findings

Whether the present petition is maintainable in light of the pre-

existing dispute as alleged by the Corporate Debtor.

Before dealing with the issue, it would be relevant to look at the statutory
scheme of IBC governing the situation. The relevant provision of the code is

extracted below:

8. Insolvency resolution by operational creditor. - (1) An operational
creditor may, on the occurrence of a default, deliver a demand notice of
unpaid operational debtor copy of an invoice demanding payment of the
amount involved in the default to the corporate debtor in such form and

manner as may be prescribed.

(2) The corporate debtor shall, within a period of ten days of the
receipt of the demand notice or copy of the invoice mentioned in

sub-section (1) bring to the notice of the operational creditor -
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(a) existence of a dispute, [if any, or] record of the

pendency of the suit or arbitration proceedings filed before

the receipt of such notice or invoice in relation to such

dispute;
(b) the payment of unpaid operational debt-

(i) by sending an attested copy of the record of electronic
transfer of the unpaid amount from the bank account of the

corporate debtor; or

(i) by sending an attested copy of record that the
operational creditor has encashed a cheque issued by the
corporate debtor. Explanation. — For the purposes of this
section, a “demand notice” means a notice served by an
operational creditor to the corporate debtor demanding
3[payment]| of the operational debt in respect of which the

default has occurred.

9. Application for initiation of corporate insolvency resolution
process by operational creditor. —

(1) After the expiry of the period of ten days from the date of delivery of
the notice or invoice demanding payment under sub-section (1) of
section 8, if the operational creditor does not receive payment
fJrom the corporate debtor or notice of the dispute under sub
section (2) of section 8, the operational creditor may file an
application before the Adjudicating Authority for initiating a corporate
insolvency resolution process.

(2) The application under sub-section (1) shall be filed in such
form and manner and accompanied with such fee as may be
prescribed.

(3) The operational creditor shall, along with the application furnish-

(a) a copy of the invoice demanding payment or demand notice

delivered by the operational creditor to the corporate debtor;
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(b) an affidavit to the effect that there is no notice given by the
corporate debtor relating to a dispute of the unpaid operational
debt;

(c) a copy of the certificate from the financial institutions maintaining

accounts of the operational creditor confirming that there is no payment
of an unpaid operational debt [by the corporate debtor, if available;]

(d) a copy of any record with information utility confirming that there is
no payment of an unpaid operational debt by the corporate debtor, if
available; and

(e) any other proof confirming that there is no payment of an unpaid
operational debt by the corporate debtor or such other information, as
may be prescribed.]

(5) The Adjudicating Authority shall, within fourteen days of the receipt
of the application under sub-section (2), by an order—

(i) admit the application and communicate such decision to the
operational creditor and the corporate debtor if, -

(a) the application made under sub-section (2) is complete;

(b) there is no 3[payment] of the unpaid operational debt;

(c) the invoice or notice for payment to the corporate debtor has
been delivered by the operational creditor;

(d) no notice of dispute has been received by the
operational creditor or there is no record of dispute in the
information utility; and

(e) there is no disciplinary proceeding pending against any

resolution professional proposed under sub-section (4), if any.

(ii) reject the application and communicate such decision to the

operational creditor and the corporate debtor, if —
(a) the application made under sub-section (2) is incomplete;

(b) there has been 1[payment] of the unpaid operational debt;
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10.

(c) the creditor has not delivered the invoice or notice for payment

to the corporate debtor;

(d) notice of dispute has been received by the operational
creditor or there is a record of dispute in the information

utility; or

(e) any disciplinary proceeding is pending against any proposed

resolution professional:

A bare perusal of the above provision connotes that on the occurrence of a
default, an operational creditor shall deliver a demand notice of unpaid
operational debt, copy of an invoice to the corporate debtor demanding
payment of the amount involved in the default. Then the corporate debtor
shall within 10 days of the receipt of the demand notice or copy of invoice
bring to the notice of the operational creditor any existence of dispute or
record of the pendency of the suit or arbitration proceeding, filed before the
receipt of such notice or invoice in relation to such dispute or the payment
of unpaid operational debt as prescribed under Section 8 (2) (b) clause (i)
and (ii). For the present it would be noteworthy to highlight section 5 (6) of

the code which stipulates as under:
(6) “dispute” includes a suit or arbitration proceedings relating to—
(a) the existence of the amount of debt;
(b) the quality of goods or service; or

(c) the breach of a representation or warranty;

It connotes that disputes includes a suit or arbitration proceedings relating
to the existence of amount of debt; quality of goods or service; breach of a
representation or warranty. In this light, the Hon’ble Supreme Court in
“Mobilox Innovations (P) Ltd. v. Kirusa Software (P) Ltd., (2018) 1 SCC
353 held as under:

TP (Co. Act.)- 38(PB)/2023 OId CP No. 451/2013
TP (Co. Act.)- 39(PB)/2023 (Old CP No0.429/2013)
TP (Co. Act.)- 40(PB)/2023 (Old CP No.450/2013) Page 13 of 39



33. ...... What is important is that the existence of the dispute and/or the

suit or arbitration proceeding must be pre-existing i.e. it must exist before

the receipt of the demand notice or invoice, as the case may be. In case
the unpaid operational debt has been repaid, the corporate debtor shall
within a period of the self-same 10 days send an attested copy of the
record of the electronic transfer of the unpaid amount from the bank
account of the corporate debtor or send an attested copy of the record
that the operational creditor has encashed a cheque or otherwise
received payment from the corporate debtor [Section 8(2)(b)]. It is only if,
after the expiry of the period of the said 10 days, the operational creditor
does not either receive payment from the corporate debtor or notice of
dispute, that the operational creditor may trigger the insolvency process
by filing an application before the adjudicating authority under Sections
9(1) and 9(2). This application is to be filed under Rule 6 of the Insolvency
and Bankruptcy (Application to Adjudicating Authority) Rules, 2016 in
Form 5, accompanied with documents and records that are required
under the said form. Under Rule 6(2), the applicant is to dispatch by
registered post or speed post, a copy of the application to the registered
office of the corporate debtor. Under Section 9(3), along with the
application, the statutory requirement is to furnish a copy of the invoice
or demand notice, an affidavit to the effect that there is no notice given
by the corporate debtor relating to a dispute of the unpaid operational
debt and a copy of the -certificate from the financial institution
maintaining accounts of the operational creditor confirming that there is
no payment of an unpaid operational debt by the corporate debtor. Apart
from this information, the other information required under Form 5 is also
to be given. Once this is done, the adjudicating authority may either
admit the application or reject it. If the application made under sub-
section (2) is incomplete, the adjudicating authority, under the proviso to
sub-section (5), may give a notice to the applicant to rectify defects within
7 days of the receipt of the notice from the adjudicating authority to make
the application complete. Once this is done, and the adjudicating
authority finds that either there is no repayment of the unpaid
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operational debt after the invoice [Section 9(5)(i)(b)] or the invoice or notice

of payment to the corporate debtor has been delivered by the operational

creditor [Section 9(5)(i)(c)], or that no notice of dispute has been received
by the operational creditor from the corporate debtor or that there is no
record of such dispute in the information utility [Section 9(5)(i)(d)], or that
there is no disciplinary proceeding pending against any resolution
professional proposed by the operational creditor [Section 9(5)(i)(e)], it
shall admit the application within 14 days of the receipt of the
application, after which the corporate insolvency resolution process gets
triggered. On the other hand, the adjudicating authority shall, within 14
days of the receipt of an application by the operational creditor, reject
such application if the application is incomplete and has not been
completed within the period of 7 days granted by the proviso [Section
9(5)(i)(a)]. It may also reject the application where there has been
repayment of the operational debt [Section 9(5)(ii)(b)], or the creditor has
not delivered the invoice or notice for payment to the corporate debtor
[Section 9(5)(ii)(c)]. It may also reject the application if the notice of
dispute has been received by the operational creditor or there is a
record of dispute in the information utility [Section 9(5)(ii)(d)].
Section 9(5)(ii)(d) refers to the notice of an existing dispute that
has so been received, as it must be read with Section 8(2)(a). Also,
if any disciplinary proceeding is pending against any proposed
resolution professional, the application may be rejected [Section

9(S)(ii)(e)].

34. Therefore, the adjudicating authority, when examining an
application under Section 9 of the Act will have to determine:

() Whether there is an “operational debt” as defined exceeding Rs 1

lakh? (See Section 4 of the Act)

() Whether the documentary evidence furnished with the application
shows that the aforesaid debt is due and payable and has not yet been

paid? and
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(iii) Whether there is existence of a dispute between the parties or

the record of the pendency of a suit or arbitration proceeding

filed before the receipt of the demand notice of the unpaid

operational debt in relation to such dispute?

If any one of the aforesaid conditions is lacking, the application
would have to be rejected. Apart from the above, the adjudicating
authority must follow the mandate of Section 9, as outlined
above, and in particular the mandate of Section 9(5) of the Act,
and admit or reject the application, as the case may be,

depending upon the factors mentioned in Section 9(5) of the Act.

51. It is clear, therefore, that once the operational creditor has filed an
application, which is otherwise complete, the adjudicating authority
must reject the application under Section 9(5)(i)(d) if notice of
dispute has been received by the operational creditor or there is a
record of dispute in the information utility. It is clear that such
notice must bring to the notice of the operational creditor the
“existence” of a dispute or the fact that a suit or arbitration
proceeding relating to a dispute is pending between the parties.
Therefore, all that the adjudicating authority is to see at this
stage is whether there is a plausible contention which requires
further investigation and that the “dispute” is not a patently
feeble legal argument or an assertion of fact unsupported by
evidence. It is important to separate the grain from the chaff and
to reject a spurious defence which is mere bluster. However, in
doing so, the Court does not need to be satisfied that the defence
is likely to succeed. The Court does not at this stage examine the
merits of the dispute except to the extent indicated above. So long
as a dispute truly exists in fact and is not spurious, hypothetical
or illusory, the adjudicating authority has to reject the

application.

56. Going by the aforesaid test of “existence of a dispute”, it is
clear that without going into the merits of the dispute, the
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appellant has raised a plausible contention requiring further

investigation which is not a patently feeble legal argument or an

assertion of facts unsupported by evidence. The defence is not
spurious, mere bluster, plainly frivolous or vexatious. A dispute
does truly exist in fact between the parties, which may or may
not ultimately succeed, and the Appellate Tribunal was wholly
incorrect in characterising the defence as vague, got up and

motivated to evade liability.

57. The learned counsel for the respondent, however, argued that the
breach of NDA is a claim for unliquidated damages which does not
become crystallised until legal proceedings are filed, and none have been
filed so far. The period of limitation for filing such proceedings has
admittedly not yet elapsed. Further, the appellant has withheld amounts
that were due to the respondent under NDA till the matter is resolved.
Admittedly, the matter has never been resolved. Also, the respondent
itself has not commenced any legal proceedings after the email dated 30-
1-2015 except for the present insolvency application, which was filed
almost 2 years after the said email. All these circumstances go to show
that it is right to have the matter tried out in the present case before the
axe falls.

(emphasis supplied)

In Sabarmati Gas Ltd. v. Shah Alloys Ltd., (2023) 3 SCC 229 it was held

as under

55. In this context the meaning of the word “reconciliation” is to be looked
into. Going by Black’s Law Dictionary, 10th Edition, the apt meaning
suitable to the situation in relation to accounting, reads thus: “an
adjustment of amounts so that they agree, especially by allowing for
outstanding items”. It is submitted by the learned counsel for the
respondent that such a reconciliation had not taken place and also that
indisputably, DRS was not formulated and approved. The aforesaid facts

revealed from Annexure 40 together with the stand taken by the
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respondent in the letter dated 04.01.2013 (Annexure 36) would reveal

the existence of a pre- existing dispute between the parties.

56. In the contextual situation it is only apposite to be remindful
of the observation in Mobilox Innovations that in doing the act of
separating the grain from chaff the Court need not to be satisfied
that the defence is likely to succeed. It is enough that a dispute
exists between the parties and in other words, what is to be seen
is whether there was a plausible contention requiring
investigation for the purpose of adjudication. Taking note of the
nature of the dispute of the respondent as referred hereinbefore
in respect of the claim made by the appellant, we do not find any
reason to disagree with the concurrent findings of the Tribunals
that there existed a ‘pre-existing dispute’ between the parties
before the receipt of demand notice under Section 8 IBC. In other
words, the dismissal of the application under Section 9 IBC on
the ground of ‘pre-existing dispute’ cannot be held to be patently
illegal or perverse. We also do not find any reason, in the facts
and circumstances, to hold that the case set up by the respondent
was a patently feeble legal argument. At any rate, we are not

inclined to brush aside the case of the respondent as spurious.

57. We may hasten to add here that we shall not be understood to
have held that the dispute set by the respondent regarding the
dues is ultimately to be upheld. Certainly, when the expression
‘pre- existing dispute’ is used it will only indicate the existence of
a dispute prior to the receipt of a demand notice under Section 8
IBC, and the correctness or its truthfulness is a matter of
evidence. In short, the respondent has succeeded in raising a dispute
describable as ‘pre- existing dispute’. In that view of the matter once we
find that the Tribunals have rightfully held that there existed a ‘pre-
existing dispute’ between the parties there cannot be an order of remand
TP (Co. Act.)- 38(PB)/2023 OId CP No. 451/2013
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of the matter to the Tribunal for reconsideration of Section 9 application

under IBC.””

Further in Mr. Sanjay Kumar v. Gannon Dunkerley & Co Ltd. and Ors.,
(2024) ibclaw.in 541 NCLAT, the Hon’ble NCLAT held as under:

5. The above quoted observations of the Hon’ble Supreme Court with
regards to a pre-existing dispute qualifies a pre-existing dispute to be a
defence which is not spurious, mere bluster, plainly frivolous or
vexatious. Thus it enjoins an obligation upon the Adjudicating
Authority to arrive at a prima facie satisfaction that a dispute
indeed exists with regards to quality or price, which in common
parlance and in matters of civil jurisdiction, would be regarded
as a triable issue of fact. However, it does not call upon the
Adjudicating Authority to venture into the appreciation of the
merit of pre-existing dispute and embank upon the adjudication
of rival contentions of parties. If the dispute is raised by the CD
and if the CD shows the disputed issues of facts which require
adjudication by a competent court of law, then Section 9 of IBC
would not empower the Adjudicating Authority to take upon
itself the task of sifting through the rival contentions raised and
to gave a judgement upon it. However, it has to determine
whether there truly exist a dispute which may or may not
ultimately succeed, but at the stage of consideration of an
application under Section 9 IBC the jurisdiction is limited to

consideration of existence of a dispute.

6. On perusal of the impugned order the Adjudicating Authority had
taken out whether the defence raised by the appellant was general or
will he succeed. Thus what was required to be observed was as to if
from the material on record if there exist claims or counter claims in
respect of amount to be paid and if the defence is not spurious or mere
bluster. Even if no reply to the demand notice was given, it would have

not precluded the corporate debtor to bring immediately before the
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Adjudicating Authority to establish a pre-existing dispute which would

lead to rejection of Section 9 petition. Thus the underline rational

with regard to a petition of pre existing dispute is clearly that as
long as there are trivial issues of facts which requires
consideration and adjudication, the same shall be recorded a
pre-existing dispute to reject the petition filed under Section 9 of

the IBC.

7. In Raj Ratan Babulal Agarwal Vs Solar Tech’s India Put Ltd (2023) 1
SCC 115 the Hon’ble Supreme Court has sounded a word of caution the
Court must not be oblivious to the limited nature of examination of the
case of Corporation Debtor projecting a pre existing dispute.
Overlooking the boundaries of jurisdiction can cause a serious
miscarriage of justice besides frustrating the object of IBC. Thus
where there is an indication of an existence of dispute prior to
receipt of demand notice under section 8 of IBC then the

correctness of its truthfulness is only a matter of evidence.

(emphasis supplied)

11. Keeping the above judicial precedents in mind, now let us resort back to
facts of the present case. The applicant entered into an agreement dated
22.4.2010 with the corporate debtor whereby the Applicant was appointed
by the Corporate Debtor to act as the exclusive representative in the
territory for selling Available Advertising options and was to receive a
commission as consideration. The relevant portion of the agreement is as

follows:
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2. | L AD-SALESREPRESENTATION

L

B2 § .t I :

CATDEM ﬁav?rtg rﬁpmsﬁi:ftﬁﬂi"tn BAG that it has the refevant expertise and man-

power o ,l:nnsu!r strategize and execute; all ndvcmmng szles aptivities such as
- on-air and nﬁlmr prnmonmm! activities, manage collections, |sell advertising
- air time and sponsorships, BAG appoints AIDEM for acting a.s the exclusive|
. representative in the Territory for selling Available .ﬁ;dverhsvmem Options for
o the Channels in accordance with the teons and conditions c-’rlihl.s Agreement
~and AEDE&'--‘IMPE ELBE-}:I appc-mtment

21

ATEETE. S
1

[ ]

. i 3 . i

i Subject tn t'he terms. | anld mndmons cf this; Aga'::zm-:m, AJDEM will bel
raspmmbhe fm’ solicmng ﬁﬁdﬂgﬂegﬁgmng on h-ehaif of EAG -ail dcaJs ns1_

rdﬂﬁr‘u:d. in J.';"'L'\r-ﬂ.ll.Eb]E J_-_*.dxwrhsement Dpuans" DJII._ thie Cgmmmls m ‘thr:'
Te-rrltnr'_l.r-durmg thn: T-s:nnas 'rﬁhc au-re&mam ;

B

"

- AIDEM w:!l bn under: :::-bhga:mu o perfc-nn a::[vemsmg sales repmscnmtmn
services as -:'c:-m-emple.ted in this-Agreement of a standard of quality, whichis
cquwaltnf o the standard 1-::- which sarmne or similar services jare provided. fo!
the owners or operators; of other channels on which ATDEM lor its demgnm:.s}
Or age nl:s!sc]il Available Advertisement Options.,

)

; -sai..i.;,..__,_.__._f:l_- —

'l'-Yii'\-ildE—

AR i) i i iy

A Bt ot —_— r .
3. LATDEM - DBEIGATIDN&ANP DUT]'ES 3 H ; Add

£ P | FAL all ‘lmes dl.u;irtg The.Ten‘n "I']ZJE.J'-.-I._shaIE lin. Ei::-:::ordanc:e with tl1er:£e:'rns'm1-|:'l
. X -::-c:-nn:l:ltm-us ot thls P.gteeme:nl:;. de:m.li-c a.nd.he :es_pum:b.[e fur I:he 'Ei:tllﬂw:mg

lu‘

314 E'WBlcpm_E'_. m muiua] ag'mqm!:m ,'mth E.-‘rE sliratﬂg:lc m.a:h‘ei:mgr'and aaEB-s

f —p]ans for tha Channels t-::u sug:-pnrt‘the P.Ma:iu.b!c Adveruse.lnent E}ptm-ns it ds
*h-:n#eve: cla:rr"ted that |mpjcam::n1*a.nc-n ﬂfsuc.h trade mar};el.m_g p]ans would be
| L BAGs n.s,pansabﬂﬂ.y in -::c-n::pll.mmn w:l.':t ATDERM. i .

e ——

LS 151 =ﬁIDE_M faas prep:mecl |~&vﬂnue pmje::nnns for the Chanm]s, deaaﬂmg the ;
Starget :m-:L_the weekly phasing: of the target - Theses pr-sjecimwsl are attached as
SAnmenure 1. BAG agrees tlmt such projections are not gl.mranter:d by AIDEM

i Eand ﬁ.EDEM confitms: that rll:- shall not. imit itself in maximising revenues

i Eheyond: th; 331-1:1 prq]cctmm as anm:u:cl‘ i

Pl 1 :

3:1i5 & Within -:-nn: mﬁrL'lh af mg‘mng tl'us ﬂg:mﬂmcnt AIDEM shall provide BAG with

5 the entln: process flaw se-.umg out the milestones - for b-:folung; waffc,
s-:h-::dulmg-"l-::-ggmg, v::nrlﬁ'-n:atmn of airing, Lilling and -:c}EIle-e.n-j:nr: 1

R

3.1 E.stibllshmg and -maintaining . a team of gualified persons ix-hase: activity,
; throughout the- Term, will. be substandially and dtr-e:ctl'_-f' -:Le'm::-l:e-d o co-
Lordination: and: pwrt'-:-nnmc-: of AIDEM chbligaticns; under ‘this .-ﬁ;gm-:m:ut,
| AIDEM willlafter consultation with BAG hire some of the persons'employed
'l:}' BAG fn::-m ﬂ]lsu' éu:l E'mlc, ‘tr.a:n T Therebye agr-acd by Ehf'ltG 1_hat ﬁIE}E.?-.-'[ :
Crmay ass:g;n such p-:rs:::-us. to. .m}r'busmess thaf. "-'!.lDEI'.-'f]S Jm-'u-himd imy ; ‘

[
-

5 ¢ Soliei l.mg_ adverlisemenis o the Charn'u:ﬂs on such terms as to Fnc:lng and rate
* cards as ATDEM may decide from time 1o time;

N

I

3:116 i Pursuing™igbrovusly-anyi leads, which BAG provides to- ATDEM.
: E
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?-BAG GBLIGﬂmNS .A""D_D{}Tms '5 s R R
l ; s = . s § F

At umes dm'mg thr. 'Te.nn éBAG shall in nctnrdﬁncef th the. u:nus a :
cundltm:ns of this Agmemant undcrtalu: and be: rcspr;mmble fnr thrs fnﬂlumn Bt
1 Make aw:ﬂable on cw:h v:rf 'the channe]s forming part of the Channels,
comme r:ml mvenmr}"{le ‘commercial air time on the Channels includin
sponsorship {)pm}’f.unlt_le_ﬂ}_ of not less than 20 minutes per hol

—dP © el

4
L
flamiy

|

Managi%ng the traffic fdmtiuns_‘ of Available Advertisement Options sold.
i

Camsu!ﬁ wrth :md mfﬂrm ﬁTlDEM of th& budget for the Channels specific trade
prumcrtncm and mﬂruhanthsmg, as - -may be detcrmmeél at. BAG’s In
cansultatmn wnh AIDEM lf"rmn time tcl time;

i
‘ . | o
: E : I ’ ﬂ i

~mnclad sl

1 . 2 £ 8 T T o
414 Provxdmg AIDEM wnh suc, { 7 ¢ I et
‘| enable AIDEM to: perform it obhgatmns und¢r thlsiAgreemem including
- supplvmg {\1DEM ‘with: updated programmmg gnds and. other]prog,ratmnmg
‘ mformanon (rlegular updated mform:mon on monthly -Channels schedules,

j 5 hlghh ghts and sponsorsh;p pa,qkagcs) l
- r - 3y i :
415 In relatnon‘to Avallablc Advemsemem Options sold by AIDEM, .inserting
advemscm;nts in‘and. execuung all other options on the Channels, including
on-amund cvents in accordance with this agreemcnt

manner comempl‘.tcd in thxs Agrcement and forward them (or c}etzu]s thercof)
o AIDEM 10, cnable AIDEM 10:- oollect the ‘money from -adyertisers. 1t is
however clanﬁed that bdlmgfand‘payments will; at allitimes; duectly inthe
name of- BAG Ltd (01 any fother entuy as dctermmed by BAG at its sole
dxscretxon from umc 10 nme);?'?' ;

34.!’.6l Ra:smv inyoices on advcmsers towards activity on' the Channels, in the
!
I

: Ty : i £
: 4.0, Gmng reasonabl ead tlmeﬁ?g néy_\_gpro gmmmmg'mmatxves and. conceptstq;_ 8
: g a pr ‘per and raﬂonal%man'ner, B

AIDEM sqch Mt;the same

}Hi.Qiithzéd_-:i' apr

e N
P T

? Provudc AIDEM wnhtcreauvei scraxchesfbytes of: saleable elempnts _angi |
i prog,ram pxlots if any 10 shomase the. same to: chents
|

9

*Provtdc AIDE\A with budgctary support as part of tmdc marketing expenses,
in the following manner: !

i : i
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;f(i} ATDE!'--I can get: the pre appray ed frade creatives (_to]nt]_}' approwved by
. BAG a.n.;d F-.'[DEI-.{I} :neleaised undar its name and bill eSS SMPeNsSes
3 : i owver a_rud abwe ’the.z_q_conmd.crauon payable 1o Al under this
Agmeu:u mit; ar- iaii
Sy BAG mle,ases the pre—approwcd Treatives I:]ﬂ-].n‘l’]_j." approved: by BAG
i and ATDEMD) as perithe media plan, jointiy- ::ppmvoc} by BAG and
HIDE[VI : i Z

Ay orihe CI!IE.TI:FI.EIS su'b]cc.tr
ﬂié'emclusgve sales agent |
= mal.advmmers o the

A S o e adin'e

1 5“-::0ﬂl‘:‘icf lTlfﬂ-].'m_ 1.10]:1 c-n:
i ’the same purpose.. . '

6. »-ACHIEV;BIVIENT BENCHMARKS, COMMISSIONS AND PAYMENT
N[ECI—L\I!*HSNI

6.1 “In comndemt:on of the- advcmsmg sales representation performed by AIDEM
: Zin accordqnce with tbexterms .and conditions_of this: Agreement, AIDEM :will
‘e entitled’ 10 - cam a comn-'uss:on (heremaﬁer referred to as the .“ATDEM
- Commission’ ’)an the ‘manner andrayper-bencmnar}.s sp'écr!' ed elo("? 2457

E

o

' 62| E “Where thc; annual sale pf_ A.gg.‘:la‘ble‘Ad\(erusement Optlons plus the value of
‘the Bxclusxo ) v the Channels:is Iess than'Rs 7 croré, then the
AIDElvi Commlssxon shall b_

2% ofthe Net Ad Sales Blllst in relation to :

S

G.3

< V -

= i felauon 1o the

f : > tho on-grouod
Liiy an l:l)c armount ccy’ond Rs 70 crore - 253%4 of zhe] ™Net Ad Salesi

B;lhngs in cxcoss of ‘Rs 70 crores. in relation 1o, the Awvailable -

= Adverusexncnl Options sold (other than only the on-ground portion

: & ol’any evenis).

: s.a s-Foo the en.nre period o ik tern, all: bartess wwill be only t:lonez= wizh the

onsent o{:B_AG;-;a-n_ds o= 1y such propos=zl
Eiven by %m%\&‘, AlDE.bi_w l‘be mltk:d o =a commission o =il bartcls aT
1524 of tiye value of :he‘bm—ﬁr inkindg.© AT the opticrs of BQG. The AIDEM
Commission % ‘on li:c bartess ma.y ‘also be paid by chegos and ch commission
: shall be ca]cuinted at 7.5%6 of the vaie of the baster.

S.5 ~In relation 1o any on-ground: and on-ground plus on-alir events, a badger; will
be prepered by BAG am.d ALDEN mgcﬂlcr Such: event shall E< xmplcrnmed
> fo proceed ~¥ith the. event. CIf there are material
S e zbe”?a:ues ishall pmmpllx smucudily discuss the
A[Dm sHal be. el:n.lﬁed ln = ]5% -
C-tt:c event. xft}n: cvcnt'-n.akm =1 proﬁt. Funhm
fuxthes- sharing on the net proﬁt ofisuch a2 ground
revent, in the 'propornon lof 4D:60, where 40246 is to AIDER|and 0% is 10
IBAG. The =t profit on such svent will e calculated aftes deducting the cost
- of the event and the 1 5%% commission on the cwvent cost from the 1ot=! revenuec
= sarmed on the ground cven:. The revenue carmned on such -:veuts towwards any
on air com cnt will al:r:nct commission as per clause 6.2 andfcr 6.3 subject
L 1o the groim 'evmt rocovcnns its wocnl cosl

- urxng By Mstms fronn any rep‘rcscn‘tatlvea N = otiher country
’;gnnels ~ATDEXS and BAG - shaill = u1.ua.lly d.:scu.ss
c}x.sun:h husxness may be acccpted

i i :
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: IS,E = The AIDEI'«-i C-Dmm]ssmn, a’s snemﬂed m Claua:‘: G:1 read Wll]'l Clanse 6.2 and
Clausea fi.}l:n} ‘above, when ‘1]:rphn:ablc shell be payable by BAG o A]DE‘»I
..} & within seven days of collections made by AIDEM and pard w BAG,
i E mordanm.. with the terms of this Agrﬁmnﬂnl I i
i i

6.8 i The dlffcmnuat A_TDEM Cammassmn,gas specified - in- Clauslf: 4.1 read wﬂhi
{ Clause 4?3(1} ah-:_we sha.![ i:m. payable 'h}l BAG to ﬂIDFIﬂ v ﬂun one month

= fron: 'I:h-e1e.nd nf'the_mm_tth Jin which lhn:."co[lectmnh made b !DEI‘I-'I and pa]d

>—5 .:7»':’ it 1 q

: - i ; : - i
69 b Mo ccmmrssu::-ns snall b::.duﬁ t-:u AIDEM aga:nst ‘amounts not received] .
A[DEM will use its: I::-est efﬂ:r'ts to f:nsure 1he m-:e:pt of unpaid amounts o
- BAG. | " )

CINRES AP CHT RN

G. '[_D : AIDEM ‘wﬂ! prmude ,cre.dtwe _'SI.L_p-Pﬂrt for-making ‘commercjals f:tc in‘cases
“where ' thers is no creative a,géuc;.a fortthe client. Ity case AIDEM incurs any
costin m:ak:mg commercialsifor clients: then: the: same cost will be! relmburscdl
by BAG prmﬂd.ed hawcvetBAG can aLsa pmduce t]:l.e J:ummerulai free of cost

on case o nas&basts. -t ok : : :

T'hc PETII.ES mutua_ll}-' B.:,rf:&dhﬂl all c:nsts and expenses n:latmg to thesales
efforts, wl'u.ch will be required to be undertaken. in pLsua.nca: of this
Agreement, | within Lht: Tcmtury will be solely borne by AIDEM. It is
however; clarified that all mb::rnnuunal travel, board and lodging costs, if
i rE:r.:u:rn:d p::r be. mdcﬁﬂktn by the mpmssrttailmas of AIDEM, ai the: request of
I BAG, wﬂl be re:mbu.rsud I:r:.- BAG at actuals, '

=i "":"':":’\"‘_'{""‘ R s et

[RE———— "
—

|
i 6k2 . As re;gan:]s billing, EAG l[a-:;tmn directly through Jtsc]f or its relevant grou

I"cnmpa.nv] wﬂ] dl*ect]yi raise b!]]b ont aﬁvurhsers on the hanﬂcis m ih

+ manner iplete

Eifp !LIE{E ble | AIDE ] 5

hm\'rever»,:clai;i hatp o E & a-ivern ers, at all ttme;s'-‘ ;
i directhy -inithe® nmnc of BAG Ft!-‘ns l:t:r ﬂn}f at-!'le:r E.:m.t} determmed hj-" :
i BAG,in .IIS so!f.: dlsc.rc:mn fmm time to time). B . l

current ]-.weis aof pcrfﬂ-rmanl:e for all ;components related fp the Channel
m-c]udmg_tha d:stnhlmﬂn in‘the, key markets, marketing and the programmin
. quality far ens’u.rmg the wewersh:p as we!] as the respective ¢ am:lei reach and
& shares, E i Fe | ’]

G153 ¢ To {tna'l:lle AIDE]"-"E Lo ar;-hl..—ve 1he sales mrgets BAG will have to! cnsure th§

g i e

£

.3
e
e

| .
BAG and A]DEM shall dtscuss and finalise the targets for the next twelvel
months, mrcu moriths pricr. to the completion of the first twelw mc:-n!l'm
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| TERM e’l-I'"[D TERMINATION

]
" |
This Agrcemem shall c:qme into effect an the Effective Date am:l shall be walid
for a pm-ni:r-:[-m Five 5 years eem'’), unless terminated earlier in accordance
with the terms of ﬂamfr’fgmemmt U]:H:ln expiry of the! Term, B AG:shall: have
the Iig]at!:ja:_ijﬁ_-go[grd.@muym sto “the term: nf‘thls ﬂgrv:.mnlm’r, cm_;'sqzza
termis Etlﬂ‘CDﬂdlt'ﬂﬂﬁ usma:r bamumallj- agreerl *-.mlhAIDEJvi !
Pust—enp F‘the T-zrm MDEM_ sna.ll continue 10 mmam
managing c::-lfuc.tmns ﬁum1adwnhsemfaﬂm1-asmheagts aga
during: ﬂm ‘Tm:t-n- .:._A ngl AlDENM: shall-also be
mmmmsmns u:gamst "uch ﬁﬂl[c:%m:ms t]:uugh trnesamn.y occur

r_ T i,

l‘ﬁﬂpﬂ-ﬁﬂbfﬂ: for
nsi Tml[s mlsadj
‘J]EJI]EE] LIoTearn
afte:]_' the E:'LPIJ.';‘."

Mo Pﬂ.l‘l’.}J thalL be. entlllﬂd i-ar lerminate: ﬂ'us ..-’Lg:rcment before a permu of 24
months: {'1c:acl-f'in Fl:rmd"} from theé Effective Date. - Post the °'-’4 mofth kock i inj
'pl:rmd ‘and ‘Prior.to the ¢ expjr}-' c:f'ihe Term; either 'F'asrt;..- shall: h:we the right
tlezrmmm:n:-1 this: Agmemenib}x serving a written notice of not less than 3 mmthﬁ
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[2.; Al any 11n~e du:-mg the tr:r.m u:r this .iﬂ..g:rem-m.:m BAG sh,al_l be -::nn[]ed [T}

T T

L —

v
]
b
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A!DEM’ cnnmars a_n;.r offence or act, whichiin BAG's reasonable

Judgment is likely 1o adversely affect the goodwill ofjthe business of
BAG andfor any of its group companies, the C‘lmrmels and the

Trademarics;
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ofj . the ’irﬂ.d:mu.t‘]-:s 1]‘.\»-: gnndv-lll associated. witl
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Basis this agreement, it is averred by the CD that as per clause 3.1.13, The

Applicant had agreed to manage all the advertising collections on behalf of

the Respondent. The respondent repeatedly approached the applicant to

perform its obligation and collect the outstanding payments from the

vendors, it is stated that the applicant did not honor the same and it caused

substantial losses to CD. In this background, the E-mail correspondence

between the applicant and the CD are extracted below:

A

— e cmaay 4

From: Afay Jaln (maiko: alwnvbwum I
Sent! Monday, Juna 05, 2013 3:00 PM ]
Toi 'Dinesh Gupta*

-—-—--:7.4- i

Cei subochgupta Boagnetwork in: ‘Anrag smmvr;-prmku.mmmwu.m; "Tara Singh's ‘Sumit Dogra'

Subjoct: Radlo Cutstanding

Do Dinosh,

Find altached harawith the rovised 0ing dividod In two pars ;»

1) Outtanding of poriod bofors 16™ Mpy 2010 (Pro-AIDEM) ( roquss! you to help us on thg oulstanding)

2 ouwmqwmr 1e“myzo1wuww"mzon.(~osu)
Hura collection is updated i date, ' iy
Ihapono«lhonmovdlbelnuw.

Thanks
Alay Jain
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From; Dinesh malito:

Sent; Mﬂw.ﬁ\?ﬁ(. 2011 4,58 PM

T°'m3- 'Anureg Srivastawa'; msu,

Subject: RE; Ty Payment (MW m&mmm mmw
Thanks aluSlr... ey ¥ CE T .

Dp‘l(’dm. -

VioePresdeobs Blomney T

W ) 811806612

dineshp@ardom.in SR e

Wit venintes pvi. I, w0 297, ity cantre, scesod 39, Gorgoun = 122602, Indls, | € 451I24.6216208 | 1491 1244216801 | wewaldemis

sidem '

From: Afay Jain [maiito:ajayjain@bagnetwork,
Sent; 03 June 2011 16;28 -
To: Dinesh Gupta; ‘Anurag Seivastava'; Tara Singh

C&: Nikhil,.Dev@bagnatwork,in;
Subjct: RE: TLG Poyment (Ghomas! Wmm 0 TORKNOhra@egnebucrko; rabhelar foo@egoetwark i

Cear Dinash,

Lot mo 100 [he maitar. What has happened?
It iy b iha case of non updited MIS sordt o you

Lot ame wand = upthitol colectonsioutitandim)MIS 10 you asup,

:‘:uul::;o.omyw awmmmuu\m'w qmmmwsm«nmmmummmnmum

) Ouislanding updatod dunng AIDEM tenure 16™ Moy 2010 t0 30% Apes 2011
b) sutstanding PRE AIDEM poriog In a8 you Gan provide any halp for codestions,

¢) Tho caliochons mmmmmmmmmmdmm
) PDC lisy

Dear SuboanProbhakar, Corroct tho MIS immaedaloly as por adbove Istructions.

LI 4

Thanks & Rogards
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From: Dinosh Gupta WWMW .
m mq.m 03, 2011 68 PM
Tura Singh

‘mmmwwwmmmmwmmww
Mmu.mvwwmmm) '

This 1s reully SRy your outstanding s Wil outstanding
colild R 2o y mmmmmnm'%m ‘“’”&'W&“

mmmmubmwmmwmwmmmmm

Vo el you o s 10 updated oultanding et o Fllowecpvih el
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N i .-_
Frony Fara Singn « [arSQindem o «

Sent Werday, v 33, 2013 1 1) #M

To. g svistens G hagmetat e iwbodh gupta@Oagnetver
Ce Sumt Dagra. roml vohia § bagrarwarie; Nikhd Dev bagawmor i,
prashakar n@bagnetwark , Laryeey, Dinesh Gupea, ‘Aay Jay
(ayfun@oagnetworin
Subjoct: RE: adio Outstanding
mw.._
Deat Anurag, R

MdehmmMmmqunﬁmmmmmmu detall for the amount

mmn‘umnummmm‘m)mmmmwnmmwmmmmn

OWMMWWMA»vooﬂutmdmmwaMumdu to the

mwﬂ.mWsWthMommnmmtmmmmmmw‘hm
n«mmum«mmms&ummmnkmm

Mwmwuwmublmmmm\mmrmmmfn“mmumx.
Regards

Tara Singh
9953612469

From: Ajy Jan 0
Sent: Seturcay, 11,2011 8:46 AM
Tot Dinesh Gupta

Cox T Sgh; Sumk Do bt chabpbagnevorke St Gu' g St
N Do @bagnetvor; :

w::&w_ : SSSRE Rash i . .

Dear Dinesh,

. mm.mmert.umnmuMmmmofmmmémmm
mmmmmwnnhwmmmmumm
A A s LEPION AV e W

Totol Billag for thenhoveparsd s 4338200000
Colierion vl date RS, 2,94,12,901.00(nchuding sdvance of Rs, 22,31,898
Outstanding till date{as per Ageing)  Rs, 1,39,64,170.00 o

*the only difference which Tora sad my team agreed is S-tel February 2042 billig of R 4,58,977 which ¢an be sorted
out after mutual discussions a5 we did the biling of the same ughtont in FY 2010:11

These above figures have been crass checked from the biling done and collections racehad and fina! as par our
records.

1 would sppreciate if the above outstanding can be pushed up rigorously and money 10 be tollected asap,
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It is to be noted that the applicant in lieu of its performance under the

agreement was entitled to the commission as consideration as decided
under Clause 6 of the agreement. The commission was to be paid as per
Clause 6.7, which stipulates that the commission shall be payable by BAG
to AIDEM within 7 days of collection made by AIDEM and paid to BAG. As
per clause 6.9 it is stated that no commission shall be due to AIDEM against
amount not received. Basis this clause, the applicant states that it is only
seeking the amount in respect of the collections already made and paid to
the Corporate Debtor and that there is no set off of commission admittedly
payable to AIDEM. Basis this the applicant relies upon email dated
04.10.2011 which reads as under:

From: Dinesh Gupta [mailto:DineshG@aidem.in]

Sent: Tuesday, October 04, 2011 6:20 PM

To: ajayjain@bagnetwork.in

Cc: Tara Singh; 'Sanjesy Kumar §ingh,/Noida/BAGFILMS/BAG'; Prabhakar jain; 'Subodh
Gupta/Nolda/BAGFILMS/BAG'; anurradha@bagnetwork.in

Subject: RE: Aidem outstanding

Dear Ajay,

This is with reference to outstanding of Aidem's commission, which is Rs.61 lacs over due. We had
collected this amount long time back, however we are not receiving our commission on time, As you
are aware that our company has been passing through 2 bad phase and have big financlal crisis. We

have to pay salaries for Sep'11,
We request you to kindly loak inta it seriously.

We have been making our best efforts to collect Radio outstanding, however as you know the
situation very well that Aidem was not at fault on delay of Radia’s outstanding,

We need yaur help, we once again request you to kindly release some funds immediately.
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Thereafter, an email dated 11.10.2011 was sent by the CD which is
extracted below:

From: Ajay jain [r'nailto:ajayjain@hagnetw‘ork.in]
Sent: Tuesday, October 11, 2011 9:12 Al
Tao: "Dinesh Gupta'

Cc: "Prabhakar jain'; 'anu rradha@bhagnetwork.in'; ‘rk.arora @bagnetwork.in'; 'subadh Gupta'
subject: RE: Aiderm outstanding

Dear Dinesh,

we understamd the below mentioned financial crises you have mentioned by endorsing ihe
autstanding commission payable to you. Butwe are also not going through a very good phase either.
Our cash flows are also extremely tight. Things are getting slow in settling after the sales transferred
ta us from you. We also understand that this commission payable te you belongs to the collections
you have already collected and remitted to us.

Wwe hereby reguest you kindly clear the autstanding debtors settled netween our team lead by
Prabhakar jain and your team tewards radio of approximately Rs £5-70 Lacs and small partion of

balance of E24 and MN24. so that it can =ase my cash flow for releasing your complete outstanding

cammission in one go thereby closing the accounits asap smoothly with us, This message hawe also
been endarsed by cur management,

So we again reguest you to eollect the balance cutstanding as early as possible and sids

by side we
wrill be clearing your commission payable.

Again on 24.10.2011, it was stated by the CD as follows:

From: Ajay jain [maiito:aja‘yjain@bagnew:ork.in]

Sent: 24 October 2011 09:47

To: Dinesh Gupta

Cc: 'Prabhakar jain'; anurradha@bagnetwork.in; rk.arora@bagnetwork.in; 'subodh Gupta'; ‘Sanjeev
Kumar Singh/Noida/ BAGFILMS/BAG'

Subject: RE: Aidem outstanding

Dear Dinesh,

We once again requesting you to kindly collect the balance outstanding money majority af which is
in B.A.G infotainment Limited as mentioned below. The debtors are not moving at all in radio as well
as some part outstanding in E24 & N24.

Our auditors are pressing hard to clear the debt as soon as possible as we are approaching for
closing the six monthly results within next 15 days time. Since we are 3 listed company it's become
more important to collect all the debts as the same is reportable to honorable board of directors
also.

As far yeur commission part is concerned, We are once again committing on behalf of our
management that we will be paying your outstanding as and when we start getting the balance
collections cutstanding.

Since the pressure from auditors and management is at its peak on us, It is now imporiant to collect
the money from all debtors asap.

We would appreciate if you can provide us the deadlines to collect the all outstanding ( Radio, E24
and N24) so that the same can be communicated further.

Waiting for positive response on the request.

Wishing you and your team a very Happy DiwalillILIILHH
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The aforesaid email was replied by the applicant on 28.10.2011

From: Dinesh Gupta

Sent: 28 October 2011 18:37

To: 'Ajay jain' )
Cc: 'Prabhakar jain'; anurradha@bagnetwork.n; x.arora@bagnetwork.in; 'Suboch Gupta; 'Sanjeev

Kumar Singh;'Naiﬁa!EAG‘FILMS,’BAG‘: Wikas Khanchandani

subject: RE: Aidem outstanding '

Dear Ajay,

we really appreciate your concerm on these long overdue outstanding and we have been making aur
best efforts to collect these outstanding.

we would like to highlights the facts of the cutstznding Channel wise as this is not rue that there is
no movement in collections:

- MNews-24/E-24
o The totzl cutstanding s per your statement is Rs.31 lacs, [detils attached)
«  Due from Government is Rs.14.70 lacs
= Already collected Rs.5.45 lacs
«  Bad debts Rs.2.95 lacs
«  payment expected by 15t week of Nov'11 Rs.63,000
«  Invaice copy reguired of As.3.76 facs
= Agency to revert Rs.3.60 lacs
If you go through the details the collsctible other than Gove rnment clients is Rs.7.50 lacs only.

- Bag Infotainment - (details attached)

“Ta  The total odtstanding as per your statement sent in 17 Week of Sep’11 was Rs.99
lacs, which has been reduced to Re.76 lacs as per your latest autstanding statement,
hence there is @ collection or adjustment of Rs.23 lacs. apart from this the
clients/agencies have made 2 direct payment to your office of Rs.7.15 lacs, hence
the outstanding further reduced to Re.6% jacs. Following are the remarks on Radio
outstanding:

»  As you are awarg that the Bag was not able to provide us the cormect
outstanding in the last one year as the same in mess. We had many meeting
and have exchanged many mails to sort out the issues,

»  We aiso got to know after one year that the few chgs worth of Rs.7 lacs got
bounced, which never ever informad 1o us as a result we are not able to
contact the peopie particularly in the remote areas like in Haryana, Bihar
and Maharashtra etc.

s There is doubtful debts of Rs. 10 lacs

«  We have been following up with clients/agencies for fs.45 lacs, however we
can't commit the time frame as few clients have major cash crises like 3-Tel
etc.

»  Outstanding on Government clisnts is Rs2.56 lacs, which will take mare time
to pay.

s Payment is under process is Rs.2.68 lacs, which is expected in Mov'1l

« Bad Debts Rs.0.85 lacs

In Eght of the ahove facks we reguest you please do not corrélate our due amount with yaur
outstanding as there have been many Bsues fram your end. We have been asking our cammission
anly an the amount which we hawve callgcted long time back, which is Rs.71 lacs. Since in the last Dwo
rmonths the cients/agencies have raleased the payment directly to your office but we did not

raceive ary amount from your office, We request you to kindly release at least 50% of the dues
amount mmediatehy.

Shoubd you have any further clarification, please feal free to call me.

Thanks & regards

Dimesh Gupta
Wiee Presidead - Fimance
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From the perusal of the above correspondence between the parties, it is

clear that the applicant is pressing for its commission on the amount

already collected; however, the CD presses upon the difficulty it is facing
due to the outstanding amount to be collected. There is therefore demand
from both sides for their respective dues. The Parties were working with the

intent of mutual benefit in a franchise venture.

Further, on 19.12.2011, it was again iterated as follows:

From: Dinesh Gupta

Sent: 19 December 2011 18:04

To: 'Ajay jain'

Ce: ‘Prabhakar jain'; 'anurradha@bagnetwork.in'; 'rk.arora@bagnetwork.In'; 'Subadh Gupta'; ‘Senjee
Kumar Singh/Noida/BAGFTLMS/BAG'; Vikas Khanchandani

Subject: RE: Aldem outstanding

Dear AJay,

This is with reference to our severa! discussions and meeting that you will release our due

commission against the collection, the total due commission is Rs.72 facs. We have been making our

best efforts to collect your outstanding form the agencies/advertisers and your office has been
i collecting directly from the market,

We request you to release our commission on priarity and also send us the latest outstanding
statement for follow up with agencies/advertisers,

Thanks & regards

Dingsh Gupta
Vieo President - Finanee

o +01 081 1806612
gim% (@aidem.i

aldam ventsees ot 1., 560 207, Gty cessre, sector 2, Guegaoa = 122002, ledin. | 4491, 1244216308 | £:491124 4216801 |
. ddem.in

'd .
-l
= \ e ||
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On 11.1.2012, it was stated as follows:

From: Dinesh Gupta DineshG@aidem.in Sent: Wed 11-01-2012 17:50

To: Ajay Jain

(C: 'Prabhakar jain' <prabhakar,jain@bagnetwork.in>; anurradha@bagnetwork in;
rk.arora@bagnetwork.n; ‘Subodh Gupta' <subodh.gupta@bagnetwork.in>; Sanjeev Kumar
Singh/Noida/BAGFILMS/BAG' <sanjeev.singh@bagnetwork.in>; Vikas Khanchandani

<yvikask@aidem.in>

Subject: RE: Aidem outstanding

Dear Ajay,

This is really sad that we have been making our best efforts to recover your dues from the market
and have recovered approx Rs.25 lacs in the last three months, however we have not received any
money on account of our dues from your company.

We request you to kindly take it seriously and release our dues on priority basis.

Thanks & regards

Dinesh Gupta
Viee Presidfent » Finance

m;+91 9811806612
dineshe@aidem.in

aidem veatures pue, 14, sco 297, city canire, sector 29, Gurgaon - 12002, India, | 1: #91.124 4216808 | I:491.124.5216801 |
www.aidem.ig
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13.

On 24.02.2012, it was stated as follows:

From: Dinesh Gupta DineshG@aidem.in Sent: Fri 24-02-2012 11:15
To: anurradha@bagnetwork.in

CC: anurradha@bagnetwork.in; rk.arora@bagnetwork.in; "Subadh Gupta'
<subodh.gupta@bagnetwork.inz; 'Sanjeev Kumar Singh/Moida/BAGFILMS/E4G"
<sanjeev.singh@bagnetwork.in>; Vikas Khanchandani <vikask@aidem.in>

Subject: RE: Aldem outstanding

Dear Madam,

We have been following up fdr our due outstanding, however not gatting any positive responsive
from your end. ’

We would like to inform you that we have collected all the outstanding of £-24 and N-24 except an
putstanding of Rs.5.00 facs on Government client, which has also been confirmed by the
Commissianer the amount is under process.

We request you to kindly look into the matter and instruct to finance to release our due amount,
which s R5.70 lacs (approx).

We zlso reguest you o EI'."E an appnintmenr [0 meet you as per your canvenience.

Thanks & regards

Dinesh Gupta
WViee Prosident - Finanee

e =01 GB ] TRO6G12
dineshagimadem.in

aidem ventures pvl. Ibd., Flot no 126, 2nd Floor, Institutional Are, Secior 44, Gurgson = 122002, Indin. | t #91.124.4216808 | &
+0f. 1244216800 | wawwaiderm.in

The email correspondence between the parties, as extracted, clearly shows
that the CD insisted on the due performance of the contract by the applicant
and the applicant demanded its commission based on the amount already
recovered. Though, as per clause 6.9 of the agreement, the applicant can
demand the commission basis the amount already collected, however as
observed from various email correspondence, it can be seen that both the
parties insisted on their performance of the obligation under the contract
and the CD pressed upon the collection of outstanding dues, since it is
stated that it was facing financial crunch. The benefit we hold should be

mutual.
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14.

15.

Be that as it may, it is amply clear from the conduct of both parties that
they had a dispute amongst themselves for the performance of the contract.
The aforesaid email exchange between the parties pre-dated the statutory
notice issued by the operational creditor, and the Corporate Debtor has
raised the aforesaid issue in its reply to the aforesaid notice, it cannot be
denied that the dispute amongst the parties was prevalent and it became the
cause of action for the initiation of the petition before the Hon’ble High
Court. Further, since the email exchange relates to performance of the
obligation under the contract, it is needless to state that venturing into a
contractual dispute falls outside the purview of the code. In addition to the
above, it would also be appropriate to mention that merely stating that the
default amount which is being sought from the CD is only for the amount
already collected may not be sufficient since the performance of the contract
has to be seen in totality. Had it been the case, every contract would
frustrate without its full performance, and every party would allege that at
least the amount of performance be paid by the party for whom the work
has been done. This would lead to an innocuous situation and would defeat
the very purpose of entering into the contract. In any event, there is a clear

case for pending reconciliation of accounts.

Further, while deciding contractual disputes, it has been well-established in
a plethora of cases decided by the Hon’ble Supreme Court and Hon’ble
NCLAT, that such disputes can only be adjudicated by the Tribunal if it is
directly related to the insolvency of the Corporate Debtor. Reliance is placed
upon judgments passed by the Hon’ble Supreme Court and Hon’ble NCLAT
in the cases of Gujarat Urja Vikas Nigam Ltd vs Amit Gupta [(2021) 7
SCC 209] and SICOM Ltd & Anr. Vs. Kitply Industries Limited & Ors.
[Company Appeal (AT) (Ins) No. 849 of 2021, respectively.

Thus, in this context, keeping in mind the judicial precedents as mentioned
above, the CD is obligated to show to the Adjudicating Authority to arrive at
a prima facie satisfaction that a dispute exists, which in common parlance
and in matters of civil jurisdiction, which would be regarded as a triable
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issue of fact. The AA is not to venture into the appreciation of facts, which

falls within the jurisdiction of the competent court.

At the stage of the consideration of the Section 9 application, the AA is to
prima facie form an opinion as to the pre-existence of a dispute and if it
appears from the conduct of the parties that there exists a dispute, that
forms the basis of the dismissal of the petition. Further, the AA cannot
adjudicate the contractual dispute and reconcile the account between the

parties.

In this context it would be relevant to quote Hon’ble NCLAT in Pravin
Electricals Pvt. Ltd. v. Akshaya Engineering Works Pvt. Ltd. Company
Appeal (AT) (Insolvency) No. 1457 of 2023

“29. We are therefore satisfied that there is sufficient foundation that
genuine pre-existing disputes existed between the two parties not only on
whether the debt had crystallised and was payable but also on the
deficiencies and shortcomings of the work executed. These disputes
though amply borne out by records have been glossed over by the
Adjudicating Authority. In the present factual matrix, the defence raised
by the Corporate Debtor is plausible, which to our minds, deserves
further investigation. The ratio of judgment by the Hon’ble Supreme Court
in Mobilox judgement supra is squarely applicable in the facts of the
present case. It is not the remit of IBC to investigate such
contractual disputes and the defence raised by the Corporate
Debtor not found to be moonshine, Section 9 application could not

have been initiated at the instance of the Operational Creditor.”

Further in Samman Lal Sher Singh Pvt. Ltd. V. RS Print Solution Pvt. Ltd.
Company Appeal (AT) (Insolvency) No. 804 of 2025

33. In the facts and circumstances of the present case we do not find any

infirmity in the findings of the Adjudicating Authority. We cannot come

to a conclusion that it is a spurious and a non-existent pre-
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existing dispute. In the summary proceedings we cannot
adjudicate on the issue of the dispute between the parties which
is pre-existing one. Accordingly, we dismiss the appeal under the
Code, with the liberty for the Appellant to pursue his remedies as
available under the law. Appeal disposed of accordingly. No

orders as to costs

The CD also alleges that there is a violation of Clause 6 of the agreement
inasmuch as, despite the terms and conditions clearly stipulating that all
sponsorship and commercial entitlements would lapse if not consumed
within the deal period, Bharti Airtel demanded a credit note of Rs. 50 lakhs
for the carry forward of unutilized entitlements from the Respondent. It is
stated that the applicant, in order to increase the sale, misrepresented to
the respondent that the commitment towards Bharti Airtel was never
approved. In view of such circumstances, the CD relying upon clause 10 of
the agreement submits that OC is to indemnify the CD for such losses
(reference should also be made to para 15 of the reply to statutory notice).
This clearly shows a counterclaim on behalf of the CD, which in our view
can only be adjudicated by the competent authority, taking into account the

contract entered into between the parties.

In view of the above, the applicant cannot now and come iterate that it is
only seeking commission based on the amount already recovered. Thus, in
line with the judicial precedents as enunciated above, and the statutory
scheme, the AA cannot venture into contractual and pre-existing disputes
between the parties. It has been averred by the CD that the applicant has
made false representations to boost sales, and it has suffered losses due to
that. In view of such circumstances, in our considered view, there exists a
dispute between the parties, the CD in its reply dated 02.04.2013 has also
highlighted the same (Reference be made to para 6,7,8,15).

TP (Co. Act.)- 38(PB)/2023 OId CP No. 451/2013
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Therefore, the CD has been able to show prima facie that there exists a
dispute which is a triable issue of fact. This adjudicating authority within

the precincts of the IBC cannot go into the merits of the contractual dispute.

For the foregoing reasons, we are of the considered opinion that the CD
cannot be put under the rigours of the CIRP, since there exists a contractual
dispute between the parties which does not fall within the ambit of this AA.
The correspondence between the parties clearly shows that both parties
inflicted upon each other to perform their obligation and recover their dues.
Further, it is to be noted that this is not a recovery proceeding and the IBC
is only meant for the resolution of the corporate debtor. In the present
scenario, it is amply clear that the present petition has been filed for the
recovery of the dues rather than the resolution of the CD. In addition to the
above, it is also to be noticed that the IBC mechanism should not be used as
a mechanism to deter the CD in order to recover money, it would go against

the grain of the code.

We are not expressing any views on the merits of the dispute raised, and the
applicant can agitate its issue before the appropriate forum as permissible

under law.

In view of the above, TP (Co. Act.)- 38(PB)/2023, TP (Co. Act.)-
39(PB)/2023 and TP (Co. Act.)- 40(PB)/2023 stand Dismissed and
disposed of.

Sd/-
RAMALINGAM SUDHAKAR
PRESIDENT

Sd/-
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